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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Parts  60-1,  60-2,  60-20,  60-30, 
60-50,  60-60,  60-250, and  60-741 

Government  Contractors;  Affirmative 
Action  Requirements 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 

action:  Proposed  rule. 

summary:  This  proposed  rule  makes 
general  revisions  to  a  limited  number  of 
the  regulatory  provisions  under 
Executive  Order  11246,  as  amended,  and 
under  sections  402  and  503  of  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  and 
the  Rehabilitation  Act  of  1973,  as 
amended,  respectively  (sections  402  and 
503).  To  the  extent  clarity  permits,  the 
proposal  also  consolidates  and 
integrates  certain  portions  of  the 
regulations  pertaining  to  sections  402 
and  503  into  41  CFR  Part  60-1,  which 
presently  is  devoted  solely  to 
regulations  implementing  Executive 
Order  11246. 

dates:  Comments  will  be  received  until 
February  26, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  E.  Mitchell,  Director,  Division  of 
Program  Policy,  Office  of  Federal 
Contract  Compliance  Programs,  Room 
C-3324,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210,  telephone  (202)  523-9426. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  proposed  have  been  the 
subject  of  extensive  consultation  with 
groups  protected  under  the  three  laws 
administered  by  the  Office  of  Federal 
Contract  Compliance  Programs  (OFCCP) 
and  contractor  groups  covered  by  the 
three  laws.  OFCCP  also  consulted  with, 
or  offered  to  consult  with,  other 
interested  groups  such  as  unions  and 
public  interest  groups.  These 
consultations  were  carried  out  in  the 
spirit  of  Executive  Order  12044.  In 
addition,  the  Equal  Employment 
Opportunity  Commission  (EEOC)  and 
other  Federal  EEC  agencies  were 
consulted  in  accordance  with  Executive 
Order  12067. 

The  proposal  uses  the  short  form 
amending  procedure  in  which  only  those 
sections  of  the  regulations  which  would 
be  amended  are  published.  This 
procedure  is  designed  to  focus  public 
comments  directly  to  those  items  for 
which  changes  actually  are  proposed. 

The  regulations  will  continue  to 
contain  phrases,  words,  etc.,  which 


could  benefit  from  editorial  changes. 
Accordingly,  OFCCP  is  considering 
making  non-substantive  changes,  to 
those  parts  of  the  regulations,  and 
perhaps  republishing  all  of  Chapter  60  at 
the  time  of  final  rulemaking.  This 
procedure  will  allow  users  of  the 
OFCCP  regulations  to  have  in  one  place 
all  the  regulations  applicable  to  the 
three  programs  until  they  are  completely 
codified  into  the  Code  of  Federal 
Regulations,  and  the  Code  is  published. 

After  consolidation  OFCCP  instituted 
a  practice  of  reviewing  in  a  single 
compliance  review  a  contractor’s 
compliance  with  each  of  the  three  laws 
administered  by  OFCCP.  To  reflect  this 
unified  approach  to  enforcement,  an 
effort  has  been  made  here  to  consolidate 
and  integrate  the  regulations  to  the 
extent  possible.  Although  it  has  not 
been  possible  to  integrate  the 
regulations  completely,  the  proposal 
would  incorporate  into  Part  60-1 
important  elements  which  are  common 
to  all  three  programs.  Accordingly,  a 
substantial  number  of  provisions 
presently  in  41  CFR  Part  60-250  and  60- 
741  are  proposed  to  be  consolidated  into 
Part  60-1. 

Some  rearrangement  of  the 
regulations  also  has  been  accomplished. 
The  proposed  arrangement  conforms 
essentially  to  the  order  of  events  as  they 
unfold  in  the  course  of  a  compliance 
review. 

Summary  of  Proposed  Changes 

Section  60-1.1.  This  section  has  not 
been  revised  since  it  first  was  published, 
and  was  the  only  regulation 
implementing  the  Executive  Order.  It  is 
to  be  amended  to  reflect  that  other 
regulations  in  Chapter  60  also  contain 
obligations  of  contractors.  In  addition,  it 
will  reflect  the  consolidation  into  Part 
60-1  of  certain  regulations  pertaining  to 
sections  402  and  503. 

Section  60-1.3.  The  definition  section 
contains  definitions  applicable  to  each 
program.  This  should  simplify  matters  as 
a  number  of  the  definitions  in  Part  60- 
250  and  60-741  (veterans  and 
handicapped  regulations)  are  identical 
to  the  regulations  in  41  CFR  60-1.3 
which  implement  the  Executive  Order. 
Some  definitions  have  been  amended  to 
reflect  statutory  changes  (see,  for 
example,  the  proposed  definition  of 
handicapped  individual).  In  addition, 
throughout  the  proposal,  references  to 
“the  equal  opportunity  clause,  rules, 
regulations  and  orders"  have  been 
eliminated.  Instead  the  word  “Order" 
encompasses  each  of  these  items.  The 
Department’s  view  is  that  these 
references  are  useless  repetition  which 
do  little  more  than  add  to  the  length  of 
the  regulations.  Similarly,  references  to 


“subcontract"  and  "subcontractor”  have 
been  dropped  with  the  understanding 
that  “contract”  and  “contractor,”  as 
applicable,  subsume  these  meanings. 
This  same  approach  has  been  followed 
in  referring  to  the  “Act"  or  to  “sections 
402  and  503".  That  is,  when  the 
regulations  state  that  compliance  with 
the  “Act”  or  with  “sections  402  or  503" 
is  required,  they  mean  that  compliance 
with  the  regulations  is  required  also. 

Section  60-1.5(a).  Generally,  contracts 
for  $10,000  or  less  are  exempt  from  the 
requirements  of  the  Order.  This 
exemption  has  not  applied  to  financial 
institutions  which  are  covered  by  the 
Order  if  they  act  as  depositories  of 
Federal  funds  in  any  amount  or  as 
issuing  or  paying  agents  for  U.S.  savings 
bonds  or  savings  notes  in  any  amount. 

In  addition,  OFCCP  consistently  has 
maintained  that  Federal  deposit 
insurance  is  a  contract  within  the 
meaning  of  the  Order.  The  proposal 
would  codify  this  position  into  the 
regulations  for  the  first  time,  and  such 
contracts  also  would  be  excluded  from 
the  $10,000  and  under  exemption. 

Under  the  current  regulations,  most 
agencies  of  state  and  local  governments 
which  do  not  participate  on  or  under  a 
covered  contract  are  not  required  to 
comply  with  the  Order  or  with  sections 
402  and  503.  Neither  are  such  agencies 
required  to  file  the  annual  compliance 
report  (EEO-1)  or  develop  and  maintain 
written  affirmative  action  programs. 
Educational  institutions  and  medical 
facilities  of  state  and  local  governments 
are  required  to  develop  and  maintain 
AAPs,  however.  The  proposal  also 
would  add  utilities  which  comprise  part 
of  a  state  or  local  government  to  the  list 
of  those  agencies  which  must  develop 
and  maintain  written  affirmative  action 
programs. 

Section  60-1.7.  This  section  provides 
that  contractors  with  contracts  of 
$50,000  must  file  the  EEO-1  report.  The 
amendment  would  require  the  report  to 
be  filed  by  contractors  with  contracts 
which  aggregate  to  a  total  of  $50,000  or 
more  in  any  12-month  period.  In 
addition,  financial  institutions  with 
Federal  deposit  insurance  also  would  be 
required  to  file  the  annual  reports.  (See 
comments  on  sections  60-1.5  and  60- 
1.40.) 

Section  60-1.8.  This  section  is  to  be 
amended  to  delete  the  certification  of 
nonsegregated  facilities.  This  proposal 
will  reduce  a  substantial  amount  of 
paper  work  without  reducing  protection 
because  the  prohibition  against 
segregated  facilities  is  retained,  and  will 
be  monitored  through  compliance 
investigations. 

Section  60-1.9.  The  proposal  requires 
that  unions  be  allowed  to  present  their 
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views  to  OFCCP  when  compliance  may 
necessitate  a  revision  in  the  collective 
bargaining  agreement.  (Also,  see 
discussion  on  §  60.1.25.) 

Section  60-1-20.  The  major  change  in 
this  section  is  that  the  provisions 
relating  to  compliance  reviews  under  the 
Executive  Order  will  be  applicable  to 
compliance  reviews  under  sections  402 
and  503.  A  number  of  other  changes 
(such  as  transferring  provisions  from 
Part  60-60)  have  been  made  but  no  basic 
substantive  requirements  have  been 
added. 

Section  60-1.21.  The  preaward  review 
has  always  been  a  major  factor  in  the 
implementation  of  the  Executive  Order. 
However,  because  preaward  reviews 
are  required  for  each  award  in  excess  of 
$1  million  (if  the  establishment  has  not 
been  reviewed  in  the  past  12  months), 
preaward  reviews  have  severely 
impeded  OFCCP’s  efforts  to  plan  and 
carry  out  other  compliance  reviews. 

The  benefits  of  placing  so  much 
emphasis  on  the  preaward  review  are 
dubious,  because  every  contract  of  $1 
million  or  more  does  not  necessarily 
carry  any  expansion  of  employment 
opportunities  with  it.  Some  contracts  of 
$1  million  or  more,  for  example, 
regularly  are  awarded  to  small  family- 
owned  businesses  which  employ  no 
more  than  five  employees,  all  of  whom 
may  be  part  of  the  family  which  owns 
the  business. 

To  cope  better  with  this  situation, 
OFCCP  is  proposing  several  changes. 
First,  while  OFCCP  will  continue  to 
receive  preaward  requests  of  all  awards 
in  excess  of  $1  million,  45-days  notice 
will  be  required  for  formally  advertised 
competitive  contracts  and  120-days 
notice  will  be  required  for  negotiated 
contracts.  Second,  a  preaward  review 
will  be  required  if  the  establishment  has 
at  least  250  employees  and  a  compliance 
review  has  not  been  conducted  in  the  24 
months  immediately  preceding  the 
notice  of  award.  It  is  estimated,  based 
upon  OFCCP’s  experience  over  the  past 
year,  that  the  combination  of  250 
employees  and  24  months  will  eliminate 
a  total  of  11,800  mandatory  preaw'ard 
reviews  a  year.  The  resources  freed  by 
this  change  will  be  used  to  conduct 
comprehensive  compliacne  reviews 
under  OFCCP’s  targeting  system  or 
other  procedures.  With  these  new 
standards  in  effect,  OFCCP  still  expects 
to  conduct  approximately  1,200 
preaward  reviews  a  year  (based  upon 
current  preaward  demand  levels). 

The  proposal  also  would  authorize 
OFCCP  to  conduct  discretionary 
preawards  even  for  those  contractors 
which  do  not  meet  the  minimal  250 
employees  and  24-month  preaward 
review  standards.  In  determining 


whether  to  conduct  a  discretionary 
preaward,  OFCCP  would  consider  the 
company’s  past  EEO  performance,  its 
current  EEO  profile  and  indications  of 
underutilization,  the  volume  and  nature 
of  complaints  filed  by  employees  against 
the  company,  whether  the  contractor  is 
in  a  growth  industry,  employment 
opportunities  resulting  from  the 
contractor's  expansion  or  turnover  in  its 
workforce,  employment  opportunities 
resulting  from  the  contract  about  to  be 
awarded  and  whether  OFCCP  has 
resources  to  conduct  the  review. 

Subsection  (i)  of  proposed  §  60-1.21 
also  will  allow  OFCCP  to  ask 
contracting  agencies  not  to  enter  into 
contracts  with  contractors,  which  have 
stated  that  they  no  longer  will  contract 
with  the  Government,  until  a  preaward 
review  has  been  conducted  since  such 
contractors  would  not  have  been  subject 
to  regular  compliance  reviews.  This 
procedure  will  allow  OFCCP  to  conduct 
reviews  of  such  contractors  at  some 
time  prior  to  their  receiving  a  new 
contract.  The  preaward  requirement 
also  would  be  applicable  to  sections  402 
and  503  consistent  with  OFCCP’s 
practice  of  conducting  reviews  under 
each  of  the  programs  simultaneously. 

Section  60-1.22.  No  substantive 
changes  are  proposed. 

Section  60-1.23 — 60-1.24.  The  basic 
change  in  these  sections  is  that 
complaints  may  be  filed  by  third  parties. 
Another  change  would  be  to  codify  the 
practice  of  investigating  outstanding 
complaints  during  a  compliance  review. 
This  approach  would  apply  to 
complaints  which  are  deferred  to  EEOC 
and  which  are  not  resolved  at  the  time 
of  the  review.  The  present  regulations 
permit  referral  of  complaints  to  EEOC. 
The  proposal  would  defer  complaints 
and  OFCCP  would  not  lose  jurisdiction 
over  the  complaints  so  long  as  they 
remain  unresolved.  OFCCP  also  would 
send  copies  of  all  complaints  to  the 
EEOC. 

Present  41  CFR  60-1.24(c)(4)  is 
proposed  to  be  deleted.  This  section 
permits  a  contractor  to  comply  with  the 
demands  of  OFCCP  and  then  request  a 
hearing.  The  agency’s  experience  has 
been,  however,  that  most  frequently  the 
contactor  does  not  comply  with 
demands  of  the  agency  prior  to 
requesting  the  hearing.  If  the  section  is 
retained  it  specifically  will  provide  for  a 
record  hearing  before  an  OFCCP  official. 
A  hearing  before  an  Administrative  Law 
Judge  or  with  live  testimony  is  not 
contemplated.  Comments  specifically 
are  requested  on  this  proposal. 

Section  60-1.25.  A  new  section  dealing 
with  show  cause  notices  and  notices  of 
violation  is  to  be  added.  A  show  cause 
notice  is  to  be  used  in  both  compliance 


reviews  and  complaint  investigations 
when  the  violation  is  one  not  previously 
addressed  by  a  conciliation  agreement. 
A  notice  of  violation  will  be  used  when 
circumstances  do  not  permit  30  days  to 
complete  the  review  or  when  the 
violation  is  one  previously  addressed  by 
a  conciliation  agreement.  When  the 
show  cause  notice  proposes  a  change  in 
employment  conditions  governed  by  a 
collective  bargaining  agreement,  the 
union  shall  be  given  notice  of  the 
proposed  change.  The  union  also  would 
be  invited  to  conciliate  on  those  issues 
related  to  the  change  in  the  collective 
bargaining  agreement. 

Section  60-1.26.  This  section  codifies 
existing  OFCCP  practices  and 
procedures  regarding  conciliation 
agreements.  A  conciliation  agreement 
normally  will  be  required  when  a  major 
or  serious  violation  is  disclosed.  Letters 
of  commitment  will  normally  be 
permitted  when  minor  violations  are 
disclosed. 

Section  60-1.27.  No  substantive 
change  is  proposed. 

Section  60-1.28.  The  proposal 
incorporates  sections  402  and  503 
authority  into  this  section.  It  also 
prohibits  intimidation  or  discrimination 
against  an  employee  because  he/she 
opposes  an  illegal  employment  practice. 

Section  60-1.29.  This  section  has  been 
reorganized.  The  basic  change  is  an 
addition  of  a  preliminary  enforcement 
provision  to  allow  expedited  hearings  in 
a  number  of  instances.  This  section  may 
be  used,  for  example,  when  a  question 
of  a  contactor’ 8  responsibility  is  raised 
in  a  preaward  situation.  See  discussion 
on  41  CFR  60-30.38  also. 

Section  60-1.30.  No  substantive 
change  is  proposed  but  a  requirement 
has  been  added  for  the  Director  to  notify 
prime  contractors  of  a  debarred 
contractor’s  ineligibility  for 
subcontracts. 

Section  60-1.31.  The  procedure  for 
reinstatement  for  debarred  contractors 
is  expanded.  The  proposal  makes  it 
clear  that  the  reinstatement  will  be 
conditioned  upon  the  ability  of  the 
contractor  to  satisfy  the  Director  that  it 
will  carry  out  employment  practices 
which  comply  with  the  three  laws.  The 
burden  is  on  the  contractor  to 
demonstrate  that  it  is  entitled  to 
reinstatement.  Compliance  reviews  may 
be  required,  or  the  matter  may  be 
referred  back  to  the  Administrative  Law 
Judge  for  additional  hearings  as  part  of 
the  reinstatement  process.  Intervenors 
who  participated  in  the  debarment 
process  would  be  allowed  to  make 
submissions  either  supporting  or 
opposing  the  reinstatement. 

Section  60-1.40.  The  proposal  amends 
this  section  to  allow  aggregation  of 
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contracts  to  establish  the  $50,000  floor 
for  coverage  under  the  written 
affirmative  action  program  requirement. 
A  new  amendment  is  proposed  to 
include  requirements  that  the 
nonconstruction  employees  of  a 
construction  contractor  are  to  be 
included  in  the  written  affirmative 
action  program. 

Section  60-1.43.  No  substantive 
changes  are  proposed.  Computer  tapes 
and  printouts  are  added  to  the  list  of 
items  but  they  already  are  subject  to 
production  under  41  CFR  60-30.10. 

Part  60-2 

Section  60-2.1.  This  section  repeats 
the  aggregation  requirement  of  contracts 
(i.e.  dollar  volumes)  for  the  purpose  of 
establishing  coverage  under  Part  60-2.  It 
also  deletes  references  to  enforcement 
procedures,  because  these  procedures 
are  to  be  transferred  to  Subpart  B  of  Part 
60-1. 

Section  60-2.2.  References  to  show 
cause  notices,  responsibility 
determinations,  and  other  enforcement 
procedures  are  deleted  and  transferred 
to  Part  60-1. 

Section  60-2.3.  The  proposal  transfers 
from  Part  60-60  certain  requirements 
relating  to  the  maintenance  and 
submission  of  affirmative  action 
program  and  support  data.  The  time  for 
submitting  AAPs  has  been  reduced  to  15 
days. 

Part  60-20 

Sections  60-20.2  through  60-20.8.  The 
proposal  reorganizes  the  Sex 
Discrimination  Guidelines  slightly.  The 
basic  changes  relate  to  maternity  leave 
practices  and  to  violations  based  on 
sexual  advances  and  favors.  The 
maternity  leave  provisions  have  been 
conformed  to  the  Pregnancy 
Discrimination  Act. 

No  changes  are  proposed  with  regard 
to  employer  contributions  for  insurance, 
pensions,  welfare  programs  and  similar 
fringe  benefits  because  a  proposal 
already  has  been  published  on  this  issue 
(43  FR  38057).  The  Department  of  Labor 
anticipates  publishing  a  final  rule  on  this 
issue  very  shortly. 

Part  60-30 

Section  60-30.1.  A  number  of  changes 
are  proposed  for  the  rules  of  practice. 
Some  of  these  are  technical  in  nature 
and  some  correct  oversights  not  noted 
when  the  rules  first  were  published. 
Matters  such  as  a  requirement  for 
pretrial  and  final  pretrial  conferences 
and  a  requirement  that  discovery  be 
terminated  in  advance  of  the  hearing 
have  been  added.  Emphasis  also  is  to  be 
placed  on  the  fact  that  the  rules  of 
practice  notice-plead  rather  than  fact- 


plead.  An  amendment  is  proposed 
which  excludes  weekends  and  legal 
holidays  when  the  time  for  responding 
to  a  matter  is  seven  days  or  less.  The 
rules  also  make  specific  provision  for 
the  Under  Secretary  to  issue  the  final 
administrative  order  in  the  absence  of 
the  Secretary  or  when  the  Secretary 
may  disqualify  himself  for  some  reason. 

A  major  addition  to  Part  60-30  is  a 
section  providing  for  preliminary 
enforcement  proceedings.  The  procedure 
is  designed  to  expedite  the  resolution  of 
issues  which  do  not  involve  complex 
factual  situations.  The  preliminary 
proceeding  may  be  initiated  on  a  single 
issue  or  it  may  be  included  in  a 
complaint  which  alleges  general 
violations.  In  the  latter  instances,  the 
preliminary  hearing  will  be  separated 
from  the  general  issues  and  proceed  on 
an  expedited  basis.  Fact,  rather  than 
notice  pleading,  will  be  required  for 
preliminary  hearing  issues  and 
discovery  will  be  allowed  only  upon 
leave  of  the  Administrative  Law  Judge 
for  compelling  reasons.  With  respect  to 
issues  which  involve  the  contractor's 
responsibility  to  perform  its  EEO 
obligations,  the  Administrative  Law 
Judge’s  decision  will  not  be  subject  to 
administrative  review.  All  other 
decisions  in  the  preliminary  proceeding, 
however,  will  be  in  the  form  of  a 
recommended  decision  to  the  Secretary. 
(Also,  see  discussion  of  §  60-1.29 
above.) 

Part  60-50 

The  proposal  also  states  that  no 
amendments  ore  being  proposed  with 
respect  to  religious  accommodation. 
OFCCP  will  postpone  rulemaking  in  this 
area  until  EEOC  goes  to  final  rulemaking 
with  its  prior  proposal  on  religious 
accommodation  and  perhaps  publish  a 
final  rule  based  on  the  EEOC  final  rule. 

A  number  of  religious  groups  have 
expressed  concern  that  they  are  not 
protected  under  the  religious  guidelines. 
This  concern  presumably  results  from 
the  fact  that  §  60-50.1(b)  mentions 
specific  religious  and  ethnic  groups.  To 
avoid  any  confusion  about  protected 
groups  under  that  section,  the  specific 
references  have  been  dropped. 

Part  60-60 

Part  60-60  (also  known  as  Revised 
Order  No.  14)  is  to  be  deleted.  A  number 
of  the  Part  60-60  procedures  already 
have  been  incorporated  into  the 
Compliance  Manual,  and  a  number  of 
the  remaining  ones  are  proposed  to  be 
ncorporated  into  Parts  60-1  or  60-2. 

Parts  60-250  and  60-741 

No  substantive  changes  are  proposed 
for  these  two  parts.  The  definition  of  a 


handicapped  individual  has  been 
expanded  to  incorporate  a  recent 
amendment  to  the  Rehabilitation  Act. 
Mostly,  however,  the  changes  proposed 
in  these  two  parts  relate  to 
consolidating  and  integrating  various 
sections  into  Part  60-1.  The  definition 
sections  of  these  two  parts,  for  example, 
are  proposed  to  be  deleted  and  the 
relevant  portions  are  proposed  to  be 
consolidated  into  Part  60-1. 

Finally,  published  elsewhere  in  the 
Federal  Register  today  is  a  final  rule 
amending  Parts  60-1,  60-2  and  60-30. 
That  rule  results  from  a  proposal 
published  on  March  20, 1979  (44  FR 
17136).  Except  for  the  amendment  to 
Part  60-2,  which  establishes  a 
requirement  for  an  affirmative  action 
program  summary,  it  is  the  Department 
of  Labor’s  intention  to  withdraw  the 
final  rule  when  the  regulations  proposed 
herein  become  final.  This  proposal 
treats  the  same  issues  contained  in  the 
final  rule  but  the  procedures  adopted  in 
the  final  rule  are  necessary,  on  an 
interim  basis,  for  orderly  administration 
of  the  Executive  Order  program. 

It  has  been  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  Executive 
Order  12044  (43  FR  12661)  or  under  the 
Department’s  guidelines  implementing 
Executive  Order  12044. 

This  document  was  prepared  under 
the  direction  and  control  of  Weldon  J. 
Rougeau,  Director,  Office  of  Federal 
Contract  Compliance  Programs. 

Accordingly,  it  is  proposed  to  amend 
41  CFR  Chapter  60  as  set  forth  below. 

Dated:  December  21, 1979. 

Ray  Marshall, 

Secretary  of  Labor. 

Donald  Elisburg, 

Assistant  Secretary,  Employment  Standards. 
Weldon  J.  Rougeau, 

Director,  Office  of  Federal  Contract 
Compliance  Programs. 

PART  60-1— OBLIGATIONS  OF 
CONTRACTORS  AND 
SUBCONTRACTORS 

1.  41  CFR  60-1.1  is  amended  to  read  as 
follows: 

§  60-1.1  Purpose  and  application. 

(a)  The  purpose  of  the  regulations  in 
this  part  is  to  set  forth  the  general 
obligations  of  Government  contractors 
and  of  contractors  performing  on 
federally  assisted  construction  contracts 
under  Executive  Order  11246,  and  to 
promote  and  ensure  equal  opportunity 
for  all  persons,  without  regard  to  race, 
color,  religion,  sex,  or  national  origin, 
employed  or  seeking  employment  with 
Government  contractors  or  with 
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contractors  performing  under  federally 
assisted  construction  contracts.  The 
regulations  in  this  part  also  set  forth 
some  general  obligations  which  are 
equally  applicable  to  contractors 
covered  by  section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
and  section  402  or  the  Vietnam  Era 
Veterans  Readjustment  Assistance  Act 
of  1974.  When  the  regulations  in  this 
part  implement  sections  402  and  503  the 
regulations  expressly  indicate  that  fact. 
Specific  obligations  of  contractors 
covered  under  the  three  laws  are  set 
forth  in  other  parts  of  the  regulations  in 
this  chapter. 

(b)  The  regulations  in  this  part  apply 
to  all  contracting  agencies  of  the 
Government  and  to  contractors  which 
perform  under  Government  contracts. 
The  regulations  in  this  part  also  apply  to 
all  agencies  of  the  Government 
administering  programs  involving 
Federal  financial  assistance  which  may 
include  a  construction  contract,  and  to 
all  contractors  performing  under 
construction  contracts  which  are  related 
to  any  such  programs.  The  procedures 
set  forth  in  the  regulations  in  this 
chapter  govern  all  disputes  relative  to  a 
contractor’s  compliance  with  its 
obligations  under  the  three  laws 
regardless  of  whether  its  contract 
contains  a  “Disputes”  clause.  Failure  of 
a  contractor  or  applicant  to  comply  with 
any  provision  of  the  regulations  in  this 
part  shall  be  grounds  for  the  imposition 
of  any  or  all  the  sanctions  authorized  by 
the  order  or  by  the  regulations 
implementing  sections  402  and  503.  The 
regulations  in  this  chapter  do  not  apply 
in  any  action  taken  to  effect  compliance 
with  respect  to  employment  practices 
subject  to  Title  VI  of  the  Civil  Rights  Act 
of  1964.  The  rights  and  remedies  of  the 
Government  hereunder  are  not  exclusive 
and  do  not  affect  rights  and  remedies 
provided  elsewhere  by  law,  regulation, 
or  contract.  Neither  do  the  regulations 
limit  the  exercise  by  the  Secretary  of 
powers  not  herein  specifically  set  forth 
but  granted  to  him/her  by  the  Order  or 
by  sections  402  and  503. 

2.  41  CFR  60-1.3  is  amended  by 
making  the  following  amendments, 
deletions  and  substitutions: 

§60-1.3  Definitions. 

“Act”  means  the  Vietnam  Era 
Veterans  Readjustment  Assistance  Act, 
as  amended,  and  the  Rehabilitation  Act, 
as  amended,  as  applicable. 
***** 

“Administrative  complaint"  means  the 
pleading  which  commences  an 
administrative  enforcement  proceeding 


under  the  Order,  section  402  or  section 
503. 

***** 

“Affirmative  action  clause”  means  the 
contract  clause  set  forth  at  41  CFR  60- 
250.4  or  at  41  CFR  60-741.4,  as 
applicable. 

***** 

“Applicant"  means  a  person  applying 
for  Federal  assistance  involving  a 
construction  contract  or  a  person  who 
has  received  such  assistance. 
“Applicant”  also  means  a  person  who  is 
seeking  employment  or  who  has  sought 
employment  with  a  contractor. 

“Assistant  Secretary”  means  the 
Assistant  Secretary  of  Labor  for 
Employment  Standards  or  his/her 
designee. 

***** 

"Complaint"  means  a  charge  filed 
with  OFCCP  by  an  employee,  applicant 
for  employment  or  by  a  third  party 
alleging  discriminatory  employment 
practices  under  the  Order,  or  under 
sections  402  and  503. 
***** 

“Contract”  means  any  Government 
contract,  subcontract,  and  with  respect 
to  the  Order,  or  any  federally-assisted 
construction  contract  or  subcontract. 
The  regulations  in  this  chapter 
frequently  refer  only  to  contract.  The 
word  subcontract  is  subsumed  under  the 
word  contract. 

***** 

“Contractor”  means  a  contractor  or 
subcontractor,  and  with  respect  to  the 
Order,  a  federally-assisted  construction 
contractor  or  subcontractor.  For  the 
purpose  of  Subpart  B  of  this  part  and 
part  60-30  of  this  chapter  the  term  also 
includes  any  person  who  has  held  a 
contract.  The  regulations  in  this  chapter 
frequently  refer  only  to  contractor.  The 
word  subcontractor  is  subsumed  under 
the  word  contractor. 
***** 

“Disabled  veteran”  means  a  person 
entitled  to  disability  compensation 
under  laws  administered  by  the 
Veterans  Administration  for  disability 
rated  at  30  per  centum  or  more,  or  a 
person  whose  discharge  or  release  from 
active  duty  was  for  a  disability  incurred 
or  aggravated  in  the  line  of  duty. 

“Establishment”  means  the  location  of 
a  contractor’s  business  or  operations 
generally  having  some  component  which 
exercises  personnel  authority  and 
responsibilities.  Small  locations  having 
no  personnel  authority  or 
responsibilities  may  be  considered  to  be 
part  of  an  establishment  in  a  different 
location  if  such  locations  are  within  the 
same  chain  of  command. 
***** 


"Facilities”  means  buildings, 
structures,  equipment,  roads,  walks, 
parking  lots  or  other  real  or  personal 
property. 

***** 

“Handicapped  individual”  means  any 
person  who  (a)  has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  of  the  person’s  major  life 
activities;  (b)  has  a  record  of  such 
impairment;  or  (c)  is  regarded  as  having 
such  an  impairment.  A  handicapped 
individual  is  "substantially  limited”  if  he 
or  she  is  likely  to  experience  difficulty  in 
securing,  retaining,  or  advancing  in 
employment  because  of  a  real  or 
perceived  handicap.  The  term  does  not 
include  an  individual  who  is  an  alcohol 
or  drug  abuser  whose  current  use  of 
alcohol  or  drugs  prevents  the  individual 
from  performing  the  duties  of  the  job  in 
question,  or  whose  employment,  by 
reason  of  this  current  alcohol  or  drug 
abuse,  would  constitute  a  direct  threat 
to  property  or  the  safety  of  others.  For 
purposes  of  this  chapter,  “major  life 
activities”  includes  employment  or 
training.  “Regarded  as”  means  the 
employer  perceives  the  individual  as 
having  an  impairment  whether  or  not 
there  is  an  impairment. 
***** 

“Order,”  “Executive  Order,”  or 
“Executive  Order  11246”  means  parts  II, 
III,  and  IV  of  Executive  Order  11246 
dated  September  24, 1965  {30  FR  12319), 
any  Executive  Order  amending  such 
Order,  and  any  other  Executive  Order 
superseding  such  Order.  Order 
specifically  includes  the  equal 
opportunity  clause  and  the  rules, 
regulations  and  orders  issued  pursuant 
to  the  Order.  The  short  form  reference  of 
Order  is  used  simply  to  avoid  needless 
repetition  of  the  above  phrases. 

"Prime  contractor”  means  any  person 
holding  a  contract  and,  for  the  purposes 
of  Subpart  3  of  this  part  and  41  CFR  Part 
60-30,  any  person  who  has  held  a 
contract  subject  to  the  Order  or  to 
sections  402  and  503. 

“Qualified  disabled  veteran”  means  a 
disabled  veteran  as  defined  in  this 
section  60-1.3  who  is  capable  of 
performing  a  particular  job,  with 
reasonable  accommodation  to  his  or  her 
handicap  or  disability. 

“Qualified  handicapped  individual” 
means  a  handicapped  individual 
capable  of  performing  a  particular  job 
with  reasonable  accommodation  to  his 
or  her  handicap  or  disability. 
***** 

“Section  402”  means  section  402  of  the 
Vietnam  Era  Veterans’  Readjustment 
Assistant  Act,  as  amended.  The 
reference,  section  402,  specifically 
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includes  rules  and  regulations 
promulgated  pursuant  to  the  Act. 

“Section  503"  means  Section  503  of 
the  Rehabilitation  Act,  as  amended.  The 
reference,  section  503,  specifically 
includes  rules  and  regulations 
promulgated  pursuant  to  the  Act. 
***** 

“Veteran  of  the  Vietnam  Era”  means  a 
person  (a)  who  (1)  served  on  active  duty 
for  a  period  of  more  than  180  days,  any 
part  of  which  occurred  between  August 
5, 1954,  and  May  7, 1975,  and  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge,  or 
(2)  was  discharged  or  released  from 
active  duty  for  a  service-connected 
disability  if  any  part  of  such  active  duty 
was  performed  between  August  5, 1964, 
and  May  7, 1975,  and  (b)  w'ho  was  so 
discharged  or  released  within  48  months 
preceding  the  alleged  violation  of  the 
Act. 

3.  41  CFR  60— 1.5(a)(1)  and  (4)  are 
amended  to  read  as  follows: 

§  60-1.5  Exemptions. 

(a)  General. — (1)  Transactions  of 
$10,000  or  under.  Contracts  not 
exceeding  $10,090,  other  than  (i) 
Government  bills  of  lading  and  (ii) 
contracts  with  financial  institutions 
w  hich  serve  as  depositories  of 
Government  funds  in  any  amount,  or 
which  serve  as  issuing  or  redeeming 
agents  for  U.S.  savings  bonds  and 
savings  notes  or  which  subscribe  to 
Federal  deposit  insurance,  are  exempt 
from  the  requirements  of  the  Order.  In 
determining  the  applicability  of  this 
exemption  to  any  federally  assisted 
construction  contract  the  amount  of 
such  contract  rather  than  the  amount  of 
the  Federal  financial  assistance  shall 
govern.  No  agency  or  contractor,  shall 
procure  supplies  or  services  in  a  manner 
so  as  to  avoid  applicability  of  the  Order: 
Provided.  That  where  a  contractor  has 
contracts  with  the  Government  in  any 
12-month  period  which  have  an 
aggregate  total  value  (or  can  reasonably 
be  expected  to  have  an  aggregate  total 
value)  exceeding  $10,000,  the  $10,000  or 
under  exemption  does  not  apply,  and 
the  contracts  are  subject  to  the  Order 
regardless  of  whether  any  single 
contract  exceeds  $10,000. 
***** 

(4)  Contracts  with  state  or  local 
governments.  The  Order,  and  sections 
402  and  503,  with  respect  to  a  contract 
with  a  state  or  local  government  (or  any 
agency  thereof)  shall  apply  only  to  the 
agency  or  agencies  of  such  government 
which  perform  on  the  contract 
Agencies,  instrumentalities  or 
subdivisions  of  state  or  local 
governments,  except  educational 


institutions,  utilities,  and  medical 
facilities,  are  exempt  from  filing  the 
annual  compliance  report  required  by 
§  60— 1.7(a)(1)  of  this  part  and  from 
maintaining  a  written  affirmative  action 
program  prescribed  by  §  60-1.40  of  this 
part  and  Part  60-2  of  this  chapter. 
***** 

4.  41  CFR  60-1.7(a)(l)  is  amended  to 
read  as  follows: 

§  60-1.7  Reports  and  other  required 
information. 

(a)  Requirements  for  contractors.  (1) 
Each  contractor  shall  file  annually,  on  or 
before  the  31st  day  of  March,  complete 
and  accurate  reports  on  Standard  Form 
100  (EEO-1)  promulgated  jointly  by  the 
Office  of  Federal  Contract  Compliance 
Programs  and  the  Equal  Employment 
Opportunity  Commission  or  such  form 
as  may  hereafter  be  promulgated  in  its 
place  if  such  contractor  (i)  has  50  or 
more  employees:  and  (ii)  has  a  contract 
or  contracts  which  total  $50,000  or  more, 
or  reasonably  may  be  expected  to  total 
$50,000  or  more  in  any  12-month  period: 
or  (iii)  is  a  financial  institution  wrhich 
serves  as  a  depository  for  Government 
funds  in  any  amount,  acts  as  an  issuing 
or  redeeming  agent  for  U.S.  savings 
bonds  and  notes  in  any  amount,  or 
subscribes  to  Federal  deposit  insurance. 
***** 

5. 41  CFR  60-1.8  is  amended  to  read  as 
follows: 

§  60-1.8  Segregated  facilities. 

To  comply  with  its  obligations  under 
the  equal  opportunity  clause,  a 
contractor  must  ensure  that  facilities 
provided  for  employees  are  provided  in 
such  a  manner  that  segregation  on  the 
basis  or  race,  color,  religion,  sex  or 
national  origin  cannot  result.  The 
contractor  may  neither  require  such 
segregated  use  by  written  or  oral 
policies  nor  tolerate  such  use  by 
employee  custom.  This  obligation 
extends  to  all  contracts  regardless  of  the 
amount  of  the  contract.  The  term 
“facilities"  as  used  in  this  section  means 
waiting  rooms,  w'ork  areas,  restaurants, 
and  other  eating  areas,  time  clocks, 
restrooms,  wash  rooms,  locker  rooms, 
and  other  storage  or  dressing  areas, 
parking  lots,  drinking  fountains, 
recreation  or  entertainment  areas, 
transportation,  and  housing  facilities 
provided  for  employees:  Provided,  That 
separate  or  single-user  toilet  and 
necessary  changing  facilities  shall  be 
provided  to  assure  privacy  between  the 
sexes. 

6. 41  CFR  69-1.9  is  amended  to  read  as 
follows: 


§  60-1.9  Compliance  by  labor  unions  and 
by  recruiting  and  training  agencies. 

(a)  The  policy  of  OFCCP  is  to  use  its 
best  efforts,  directly  and  through 
agencies,  contractors,  applicants,  state 
and  local  officials,  public  and  private 
agencies,  and  all  other  available 
instrumentalities,  to  cause  any  labor 
union,  recruiting  and  training  agency  or 
other  representative  of  workers  who  are 
or  may  be  engaged  in  work  under 
contracts  to  cooperate  with,  and  to 
comply  in  the  implementation  of,  the 
purposes  of  the  Order  and  of  sections 
402  and  503. 

(b)  To  effectuate  the  purposes  of 
paragraph  (a)  of  this  section,  the 
Director  may  hold  hearings,  public  or 
private,  with  respect  to  the  practices 
and  policies  of  any  such  labor  union  or 
recruiting  and  training  agency. 

(c)  Whenever  compliance  with  the 
Order  or  with  sections  402  and  503 
necessitates  a  revision  of  a  collective 
bargaining  agreement  or  w'hich 
otherwise  significantly  affects  a 
substantial  number  of  employees 
represented  by  the  union,  the  collective 
bargaining  representatives  shall  be 
given  an  opportunity  to  present  their 
views  to  OFCCP.  (See  41  CFR  60- 
1.25(b)(4).) 

(d)  The  Director  may  notify  any 
Federal,  state,  or  local  agency  of  his/her 
conclusions  and  recommendations  with 
respect  to  any  such  labor  organization 
or  recruiting  and  training  agency  which 
in  his/her  judgment  has  failed  to 
cooperate  with  OFCCP,  agencies, 
contractors  or  applicants  in  carrying  out 
the  purposes  of  the  Order  or  of  sections 
402  and  503.  The  Director  also  may 
notify  the  Equal  Employment 
Opportunity  Commission,  the 
Department  of  Justice,  or  other 
appropriate  Federal  agencies  w'hen 
there  is  reason  to  believe  that  the 
practices  of  any  such  labor  organization 
or  agency  violate  Title  VII  of  the  Civil 
Rights  Act  of  1964  or  other  provisions  of 
Federal  law. 

7.  41  CFR  60-1.20  is  amended  to  read 
as  follows: 

§  60-1.20  Compliance  reviews. 

(a)  The  purpose  of  a  compliance 
review  is  to  determine  if  the  contractor 
maintains  nondiscriminatory  hiring  and 
employment  practices  and  is  taking 
affirmative  action  to  ensure  that 
applicants  are  employed  and  that 
employees  are  placed,  trained, 
upgraded,  promoted,  terminated, 
otherwise  treated  during  employment 
without  regard  to  race,  color,  religion, 
sex,  or  national  origin.  It  shall  consist  of 
a  comprehensive  analysis  and 
evaluation  of  each  aspect  of  the 
aforementioned  practices  and  policies, 
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and  conditions  resulting  therefrom. 
Compliance  reviews  normally  are 
conducted  in  three  stages  (desk  audit, 
on-site  review  and  off-site  analysis).  The 
desk  audit  may  be  shortened  or  omitted, 
however,  when  an  immediate  on-site 
review  (e.g.,  where  a  preaward 
compliance  review  is  involved,  where 
intimidation  is  alleged  or  other 
circumstances  do  not  permit  a  desk 
audit)  is  required.  (See,  41  CFR  60- 
1.24(b).) 

(b)  Compliance  reviews  generally  are 
conducted  under  the  direction  of  an 
OFCCP  Assistant  Regional 
Administrator,  but  the  Director  is 
authorized  to  designate  other  officials 
for  this  purpose. 

(c)  Where  deficiencies  or  violations 
are  found,  reasonable  efforts  shall  be 
made  to  secure  compliance  through 
conciliation  and  persuasion.  Before  the 
contractor  can  be  found  to  be  in 
compliance  with  the  Order,  it  must  make 
a  specific  commitment,  in  a  written 
conciliation  agreement  or  a  letter  of 
commitment,  as  appropriate,  to  correct 
any  such  deficiencies  or  violations. 
Minor  technical  deficiencies  usually 
may  be  resolved  in  a  letter  of 
commitment  from  the  contractor.  The 
agreement  or  letter  must  include  the 
precise  action  to  be  taken  and  dates  for 
completion.  The  time  period  allotted 
shall  be  no  longer  than  the  minimum 
period  necessary  to  effect  such  changes. 
Upon  approval,  the  contractor  may  be 
considered  in  compliance,  on  condition 
that  the  commitments  are  faithfully  kept. 
The  contractor  shall  be  notified, 
however,  that  making  such 
commitments  does  not  preclude  future 
determinations  of  noncompliance  based 
either  on  a  finding  that  the  commitments 
are  not  sufficient  to  achieve  compliance 
or  cn  violations  not  previously  revealed 
in  a  compliance  review  or  complaint 
investigation. 

(d)  This  section  also  shall  govern 
compliance  reviews  conducted  under 
sections  402  and  503  to  the  extent  this 
section  is  not  inconsistent  with  the  other 
regulations  implementing  sections  402 
and  503. 

8.  41  CFR  60-1.21  is  renumbered  41 
CFR  60-1.22  and  a  new  41  CFR  60-1.21  is 
added  to  read  as  follows: 

§  80-1.21  Preav^ard  reviews. 

(a)  The  purpose  of  a  pre-award 
compliance  review  is  to  determine 
whether  a  responsive  contractor  or 
bidder  will  be  able  to  comply  with  the 
requirements  of  the  Order  and  with 
sections  402  and  503. 

(b)  Each  contracting  agency  shall 
include  in  the  invitation  for  bids  for 
each  formally  advertised 
nonconstruction  contract  or  state  at  the 
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outset  of  negotiations  for  each 
negotiated  contract,  that  if  the  award, 
when  let,  should  exceed  $1  million,  the 
prospective  contractor  and  known  first- 
tier  subcontractors  with  subcontracts  in 
exces  of  $1  million  will  be  subject  to  a 
compliance  review  before  the  award  of 
the  contract. 

(c)  Prior  to  the  award  of  any 
nonconstruction  contract  in  excess  of  $1 
million,  the  contracting  agency  shall 
give  written  notice  of  the  proposed 
award  to  the  OFCCP  Assistant  Regional 
Administrator  of  the  Region  in  which  the 
contract  is  to  be  performed  as  far  in 
advance  of  the  award  date  as  possible. 
In  the  case  of  formally  advertised 
competitive  contracts,  the  notice  shall 
be  given  no  less  than  45  days  in  advance 
of  the  award  date.  In  the  case  of 
negotiated  contracts,  the  notice  shall  be 
given  no  less  than  120  days  in  advance 
of  the  award  date.  The  notice  shall 
identify  the  projected  prime  contractor 
and  all  known  first  tier  subcontractors 
or  prospective  subcontractors  projected 
to  receive  subcontracts  in  excess  of  $1 
million. 

(d)  If  the  establishment  where  the 
contract  or  subcontract  is  to  be 
performed  has  250  or  more  employees 
and  no  compliance  review  of  that 
establishment  has  been  conducted  in  the 
24  months  prior  to  the  notification,  a 
compfiance  review  of  the  establishment 
shall  be  commenced  on  a  priority  basis. 

(e)  OFCCP  is  authorized  to  conduct 
preaward  compliance  reviews  of  any 
contractor  even  though  the 
establishment  has  less  than  250 
employees  and  a  compliance  review  has 
been  conducted  within  the  last  24 
months.  In  detcrivning  whether  to 
conduct  a  preawaid  review  under  this 
paragraph  (e),  OFCCP  may  consider  (1) 
the  past  EEO  performance  of  the 
contractor,  including  its  current  EEO 
profile  and  indications  of 
underutilization:  (2)  The  volume  and 
nature  of  complaints  filed  by  employees 
or  applicants  against  he  contractor:  (3) 
whether  the  contractor  is  in  a  growth 
industry;  (4)  the  level  of  employment  or 
promotional  opportunities  resulting  from 
the  contractor’s  expansion  of  or 
turnover  in  the  workforce:  (5)  the 
employment  opportunities  likely  to 
result  from  the  contract  in  issue;  and  (6) 
whether  resources  are  available  to 
conduct  the  review. 

(f)  If,  prior  to  the  award  date  of  the 
contract  or  subcontract,  the  contracting 
agency  has  not  provided  the  notice 
required  by  paragraph  (c)  of  this  section, 
the  preaward  compliance  review  has  not 
been  completed  or  the  contractor- 
bidder’s  alleged  noncompliance  has  not 
been  resolved,  the  Director  may  request 
the  contracting  agency  to  delay  the 
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award  of  the  contract,  until  such  time  as 
the  contractor  is  found  eligible  or 
ineligible  for  the  contract  in  accordance 
with  the  preliminary  hearing  procedures 
in  41  CFR  60-30.38  of  this  chapter.  If 
such  a  request  is  made,  the  award  of  the 
contract  shall  be  delayed,  unless  the 
contracting  agency  determines  that  a 
delay  is  contrary  to  the  national  security 
of  the  United  States.  Written 
notification  of  such  determination  shall 
be  given  to  the  Director  within  30  days 
of  the  determination  (see  41  CFR  60- 
1.5(c)):  Provided,  That  unless  the 
preliminary  hearing  procedures  in  41 
CFR  60-30.38  have  been  invoked  or  will 
be  invoked  shortly,  Executive  Order 
clearance  for  award  of  the  contract  shall 
not  be  withheld. 

(g)  The  preaward  review  authorized 
by  this  section  shall  be  conducted  in 
accordance  with  the  procedures  of  §  60- 
1.20  of  this  part  to  the  extent  that  those 
procedures  are  not  inconsistent  with  the 
provisions  of  this  section. 

(h)  If  by  the  award  date,  the  preaward 
compliance  review  has  not  been 
completed  or  a  decision  to  invoke  the 
preliminary  hearing  procedure  in  41  CFR 
60-30.38  of  this  chapter  has  not  been 
made,  Executive  Order  clearance  for  the 
contract  shall  be  granted,  except  as 
provided  in  paragraph  (i)  of  this  seciton, 
and  the  review  shall  be  completed  on  an 
expedited  basis. 

(i)  Upon  the  request  of  the  Director, 
contracting  agencies  shall  not  enter  into 
contracts  or  approve  the  entry  into 
contracts  with  any  bidder  or  prospective 
contractor  or  subcontractor  which 
previously  has  stated  that  it  no  longer 
will  contract  with  the  Government,  until 
a  preaward  compliance  review  has  been 
conducted  and  it  has  been  determined 
that  the  bidder  or  prospective  contractor 
will  be  able  to  comply  with  the  Order 
and  with  sections  402  and  503. 

9.  41  CFR  60-1.22  is  combined  with  41 
CFR  60-1.21  to  form  a  new  CFR  60-1.22 
to  read  as  follows: 

§60-1.22  Filing  complaints. 

Complaints  shall  be  filed  within  180 
days  of  the  alleged  violation  unless  the 
time  for  filing  is  extending  by  the 
Director  for  good  cause  shown. 
Complaints  may  be  filed  with  the 
OFCCP.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210,  or  with  any  OFCCP  regional 
or  area  office. 

10.  41  CFR  60-1.23  is  amended  to  read 

as  follows: 

§  60-1  23  Contents  of  complaint. 

(a)  The  complaint  shall  include  the 
name,  address,  and  telephone  number  of 
the  complainant,  the  name  and  address 
of  the  contractor  or  subcontractor 
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committing  the  alleged  discrimination,  a 
description  of  the  acts  considered  to  be 
discriminatory,  and  any  other  pertinent 
information  which  will  assist  in  the 
investigation  and  resolution  of  the 
complaint.  The  complaint  shall  be 
signed  by  the  complainant  or  his/her 
authorized  representative.  Signed  third 
party  complaints  which  do  not  identify 
the  complainant  will  be  accepted, 
whether  or  not  signed  by  the  authorized 
representative  provided  that  the  other 
information  required  by  this  paragraph 
is  included. 

(b)  If  a  complaint  contains  incomplete 
information,  OFFCP  shall  seek  the 
needed  information  from  the 
complainant  or  other  person  filing  the 
complaint.  In  the  event  such  information 
is  not  furnished  within  60  days  of  the 
date  of  such  request,  the  case  may  be 
closed. 

11.  41  CFR  60-1.24  is  amended  to  read 
as  follows: 

§60-1.24  Processing  complaints. 

(a)  Complaints.  OFCCP  may  defer 
appropriate  complaints  to  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  for  processing  under  Title  VII  of 
the  Civil  Rights  Act  of  1954,  as 
amended,  in  lieu  of  processing  them 
under  the  Order.  Upon  deferring  a 
complaint  to  the  EEOC,  OFCCP  shall 
promptly  notify  the  complainant 
OFCCP  also  may  transmit  a  copy  of  any 
complaint  to  EEOC  and  to  any  state  or 
local  agency  with  jurisdiction  over  the 
subject  matter  of  the  complaint. 

(b)  Complaint  investigations.  If  a 
complaint  is  retained  for  investigation, 
OFCCP  shall  conduct  a  thorough 
evaluation  of  the  allegations  of  the 
complaint  and  develop  a  complete  case 
record.  In  addition,  in  conducting  a 
compliance  review,  OFCCP  shall 
investigate  and  resolve  class  or 
systemic  complaints  against  the 
establishment  on  file  with  OFCCP  and 
unresolved  at  the  commencement  of  the 
compliance  review,  including  such 
complaints  deferred  to  EEOC. 

(c)  Resolution  of  matters.  (1)  If  any 
complaint  investigation  indicates  a 
violation  of  the  Order,  reasonable 
efforts  shall  be  made  to  secure 
compliance  through  conciliation  and 
persuasion. 

(2)  For  reasonable  cause  shown,  the 
Director  may,  on  his/her  own  motion  or 
pursuant  to  a  request,  reconsider  or 
cause  to  be  reconsidered  a  matter 
arising  under  the  Order  or  under 
sections  402  and  503. 

(3)  Where  any  complaint  investigation 
indicates  a  violation  of  the  Order  and 
the  matter  has  not  been  resolved  by 
informal  means,  the  matter  may  be 
recommended  to  the  Office  of  the 


Solicitor  for  legal  enforcement 
proceedings. 

(12)  A  new'  41  CFR  60-1.25  is  added  to 
read  as  follows: 

§  60-1.25  Show  cause  notices  and  notices 
of  violations. 

(a)  General.  At  the  conclusion  of  a 
compliance  review  or  complaint 
investigation  conducted  pursuant  to  the 
Order  or  sections  402  and  503,  a  notice 
to  show'  cause  or  a  notice  of  violations 
shall  be  served  on  the  contractor  if 
deficiencies  were  disclosed  in  the 
review  or  investigation,  and  the 
deficiencies  have  not  been  corrected 
through  a  conciliation  agreement,  letter 
of  commitment  or  consent  decree. 

(b)  Show  cause  notices.  (1)  A  notice  to 
showr  cause  wrhy  enforcement 
proceedings  should  not  be  initiated  shall 
be  issued  when  a  deficiency  is  disclosed 
in  a  compliance  review  or  complaint 
investigation,  and  the  deficiency  is  not 
the  subject  of  an  existing  conciliation 
agreement,  letter  of  commitment,  or 
consent  or  other  decree  between  the 
contractor  and  the  Department  of  Labor, 
the  Attorney  General,  acting  on  behalf 
of  OFCCP,  or  a  former  compliance 
agency.  A  show  cause  notice  also 
should  be  used  where  the  relief  obtained 
in  a  prior  conciliation  agreement,  upon 
further  review',  is  determined  inadequate 
to  correct  the  violation  or  deficiency. 

(2)  A  notice  to  show  cause  should 
contain: 

(i)  An  itemization  of  the  sections  of 
the  Order,  sections  402  and  503  and  of 
the  regulations  with  which  the 
contractor  has  been  found  in  violation, 
and  a  summary  of  the  conditions, 
practices,  facts,  or  circumstances  which 
give  rise  to  each  violation; 

(ii)  A  statement  of  the  corrective 
actions  proposed  by  OFCCP  to  achieve 
compliance; 

(iii)  A  request  for  a  written  response 
to  the  findings,  including  commitments 
to  corrective  actions  or  the  presentation 
of  the  opposing  facts  and  evidence;  and 

(iv)  A  suggested  date  for  the 
conciliation  conference. 

(3)  The  contractor  shall  be  accorded 
30  days,  or  such  longer  period  as  may  be 
authorized  by  the  Director  or  his/her 
designee,  to  establish  that  it  is  not 
covered  by  or  is  in  compliance  with  the 
Order  and  sections  402  and  503  or  to 
enter  into  a  conciliation  agreement  or 
letter  of  commitment. 

(c)  Notice  of  violations.  (1)  A  notice  of 
violation  may  be  used  w'here 
circumstances  do  not  permit  30  days  to 
resolve  the  matters  (e.g.,  pre-award 
compliance  review's),  and  may  be  used 
at  any  time  during  the  compliance 
review  or  complaint  investigation  (e.g., 
where  serious  violations  such  as 


intimidation,  or  interference  with  the 
orderly  process  of  the  review  or 
investigation  are  alleged).  A  notice  of 
violation  shall  contain  a  short  and  plain 
statement  of  the  deficiency  adequate 
enough  to  put  the  contractor  on  notice  of 
the  violation  with  w'hich  it  is  changed. 

(2)  A  notice  of  violation  also  may  be 
used  when  the  compliance  review  or 
complaint  investigation  discloses  a 
violation  of  a  matter  which  is  the 
subject  of  a  conciliation  agreement, 
letter  of  commitment  or  consent  or  other 
decree  betw  een  the  contractor  and  the 
Department  of  Labor,  the  Attorney 
General,  acting  on  behalf  of  OFCCP,  or 
a  former  compliance  agency.  The  notice 
of  violation  shall  contain  a  statement 
showing  in  what  respects  the  contractor 
is  in  violation  and  accord  the  contractor 
a  reasonable  period  of  time  (not  to 
exceed  15  days)  in  which  to  respond  and 
for  conciliation,  except  that  conciliation 
is  not  required  (although  some 
discussions  may  be  appropriate)  when  a 
violation  of  a  conciliation  agreement  is 
alleged. 

(d)  When  a  notice  to  show  cause  or 
notice  of  violations  proposes  a  change  in 
the  terms  or  conditions  of  employment 
which  are  governed  by  the  provisions  of 
a  collective  bargaining  agreement,  the 
collective  bargaining  representative 
shall  be  given  notice  of  the  proposed 
change  and  shall  be  invited  to 
participate  in  conciliation  discussions, 
to  the  extent  those  discussions  relate  to 
such  change.  (See  41  CFR  60-1.9.) 

13.  A  new  41  CFR  60-1.26  is  added  to 
read  as  follows; 

§  50-1.26  Conciliation  agreements. 

(a)  A  conciliation  agreement  is  a 
written  agreement  between  OFCCP  and 
a  contractor  by  which  the  contractor 
undertakes  specific  obligations  to 
correct  or  remedy  noncompliance  with 
the  Order  or  with  sections  402  and  503. 

A  conciliation  agreement  normally  is 
required  where  a  compliance  review, 
complaint  investigation  or  some  other 
review  discloses  violations  of  the  Order 
or  of  sections  402  and  503,  and  (1)  the 
contractor  is  willing  to  correct  the 
violations  or  deficiencies  and  (2)  OFCCP 
determines  that  a  settlement  (rather 
than  formal  enforcement)  is  appropriate. 
The  agreement  shall  provide  for  the 
remedial  relief  necessary  to  correct  the 
violations  or  deficiencies  which  may 
include  priority  rights  to  hire  or 
promotion,  training,  back  pay,  front  pay 
and  retroactive  seniority,  etc.,  for  an 
affected  class  or  for  individuals,  as 
appropriate. 

(o)  A  conciliation  agreement  shall 
include  (1)  A  statement  of  each 
deficiency  or  violation;  (2)  the 
corresponding  precise  remedial  action  to 
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be  taken  and  a  timetable  for 
implementation;  (3)  a  requirement  for 
periodic  reporting  to  OFCCP  as  to 
implementation  of  the  agreement,  if 
appropriate;  and  (4)  a  copy  of  the  notice 
to  show  cause  or  notice  of  violation 
when  such  has  been  previously  issued. 

(c)  A  conciliation  agreement  is 
effective  when  it  has  been  signed  by  the 
contractor  and  the  proper  Assistant 
Regional  Administrator,  OFCCP,  unless 
within  45  days  of  receipt  from  the 
Assistant  Regional  Administrator,  the 
Director  rejects  the  agreement. 

(d)  Conciliation  agreements  shall  not 
be  entered  into  after  enforcement 
proceedings  have  been  initiated. 
Settlements  of  enforcement  proceedings 
by  the  Office  of  the  Solicitor  normally 
will  be  by  consent  decree. 

(e)  Letters  of  commitment,  in  lieu  of 
conciliation  agreements,  are  appropriate 
for  resolving  minor  technical 
deficiencies. 

14.  41  CFR  60-1.25  is  renumbered  41 
CFR  60-1.27  and  is  amended  to  read  as 
follows: 

§  60-1.27  Assumption  of  jurisdiction  by 
the  Director. 

The  Director  may  inquire  into  the 
status  of  any  pending  matter.  Where  the 
Director  considers  it  necessary  or 
appropriate  to  the  achievement  of  the 
purposes  of  the  Order  or  of  sections  402 
and  503  he/she  may  assume  jurisdiction 
over  the  matter  and  proceed  as  provided 
in  this  chapter.  Whenever  the  Director 
assumes  jurisdiction  over  any  matter, 
he/she  may  conduct,  or  have  conducted, 
such  investigation,  hold  such  hearings, 
make  such  findings,  issue  such 
recommendations  and  directives  and 
take  such  other  action  as  may  be 
necessary  or  appropriate  to  achieve  the 
purposes  of  the  Order  or  of  sections  402 
and  503. 

15.  41  CFR  60-1.32  is  renumbered  41 
CFR  60-1.28  and  is  amended  to  read  as 
follows: 

§  60-1.28  Intimidation  and  interference. 

The  sanctions  and  penalties  contained 
in  Subpart  D  of  the  Order,  and  in  Parts 
60-250  and  60-741  of  this  chapter  may 
be  exercised  against  any  contractor  or 
applicant  which  fails  to  take  all 
necessary  steps  to  ensure  that  no  person 
intimidates,  threatens  coerces,  or 
discriminates  against  any  individual  for 
the  purpose  of  interfering  with  the  filing 
of  a  complaint,  furnishing  information, 
or  assisting  or  participating  in  any 
manner  in  an  investigation,  compliance 
review,  hearing,  or  any  other  activity 
related  to  the  administration  of  the 
Order,  sections  402  and  503  or  any  other 
Federal,  state  or  local  laws  requiring 
equal  employment  opportunity.  Such 


sanctions  and  penalties  also  apply  to 
contractors  or  applicants  which 
discriminate  against  a  person  because 
he  or  she  has  opposed  any  employment 
practice  unlawful  under  the  Order, 
sections  402  and  503,  Title  VII  of  the 
Civil  Rights  Act  of  1984,  as  amended,  or 
any  other  Federal,  state  or  local  laws. 

16. 41  CFR  60-1.26  is  renumbered  41 
CFR  60-1.29.  Subsection  (g)  of  41  CFR 
60-1.26  is  deleted  and  subsection  (f)  is 
renumbered  subsection  (g).  The 
remainder  of  the  section  is  amended  to 
read  as  follows: 

§  60-1.29  Enforcement  proceedings. 

(a)  Referrals  to  the  Office  of  the 
Solicitor.  If,  as  a  result  of  a  compliance 
review,  complaint  investigation  or  some 
other  review,  OFCCP  believes  that  the 
Order  or  that  sections  402  and  503  have 
been  violated,  the  matter  may  be 
referred  to  the  Office  of  the  Solicitor  for 
consideration  of  legal  enforcement 
proceedings. 

(b)  Violations.  Violations  may  be 
found  based  upon,  inter  alia,  any  of  the 
following:  (1)  the  results  of  a  compliance 
review  or  complaint  investigation;  (2) 
analysis  of  an  affirmative  action 
program;  (3)  the  results  of  an  on-site 
review  of  the  contractors  compliance 
with  the  Order  or  of  sections  402  and 
503;  (4)  a  contractor’s  refusal  or  failure 
to  submit  an  affirmative  action  program; 

(5)  a  contractor’s  refusal  or  failure  to 
peimit  an  on-site  compliance  review  or 
complaint  investigation  to  be  conducted; 

(6)  a  contractor’s  refusal  or  failure  to 
maintain  records  and  other  information, 
or  to  supply  copies  of  such  records  or 
information  required  to  be  maintained 
or  supplied  by  the  Order  or  by  sections 
402  and  503;  and  (7)  any  substantial  or 
material  violation  of  the  contractual 
provisions  of  the  Order  or  of  sections 
402  and  503. 

(c)  Administrative  enforcement 
proceedings.  Administrative 
enforcement  proceedings  are  brought  by 
the  Office  of  the  Solicitor  and  shall  be 
conducted  under  the  Rules  of  Practice 
for  Administrative  Proceedings  to 
Enforce  Equal  Opportunity  under  the 
Contract  Compliance  Programs 
contained  in  Part  60-30  of  this  chapter. 
Administrative  enforcement  proceedings 
may  be  commenced  to  enjoin  violations 
of  the  Order  or  of  sections  402  and  503, 
to  seek  appropriate  relief  (which  may 
include  back  pay,  front  pay,  retroactive 
seniority,  training,  priority  rights  to  hire 
or  promotion,  etc.,  for  an  affected  class 
or  for  individuals)  and  to  impose 
sanctions. 

(d)  Special  violations.  If  the 
contractor  refuses  or  fails  to  (1)  submit 
an  affirmative  action  program;  (2)  supply 
copies  of  records  or  other  requested 


information;  (3)  allow  OFCCP  access  to 
its  premises  for  an  on-site  review  or 
investigation;  or  (4)  is  being  charged 
with  intimidation  or  interference  under 
§  60-1.28  of  this  part,  and  if  conciliation 
efforts  under  this  part  are  unsuccessful, 
administrative  enforcement  proceedings 
may  be  commenced  without  serving  the 
contractor  with  a  show  cause  notice  or  a 
notice  of  violation. 

(e)  Preliminary  Administrative 
Enforcement  Proceedings.  Preliminary 
or  summary  enforcement  proceedings 
under  41  CFR  60-30.38  may  be 
appropriate  when  the  evidence  indicates 
one  or  more  of  the  following  violations 
of  the  Order,  section  402  and  section 
503;  (1)  That  the  contractor  is  engaging 
in  unlawful  employment  practices  so  as 
to  make  the  contractor  not  responsible 
to  perform  its  contractual  EEO 
obligations  (such  as,  where  a  preaward 
or  other  compliance  review  discloses 
evidence  that  the  contractor  is  engaging 
in  unlawful  employment  practices  and 
the  contractor  has  failed  to  change  the 
practice);  (2)  the  contractor  has  refused 
or  failed  to  develop  or  submit  a  current 
affirmative  action  program;  (3)  the 
contractor  has  failed  or  refused  to 
supply  requested  records  or  other 
information  it  is  required  to  supply;  (4) 
the  contractor  has  failed  or  refused  to 
peimit  access  to  its  premises,  to  its 
records  for  reviewing  or  copying  and  to 
its  employees  or  witnesses  for 
interviewing  or  questioning  during  an 
on-site  review  or  investigation;  (5)  the 
contractor  has  engaged  in  intimidation 
or  retaliation  in  violation  of  §  60-1.28  of 
this  part.  Preliminary  enforcement 
proceedings  involving  one  or  more  such 
violations  may  be  commenced  by  tire 
Office  of  the  Solicitor,  and  shall  be 
conducted  pursuant  to  the  rules  of 
practice  for  such  proceedings  under  Part 
60-30  of  this  chapter. 

(f)  Judicial  enforcement — referrals  to 
the  Department  of  Justice.  (1)  Violations 
of  the  Order  or  the  threat  of  violations  of 
the  Order  may  be  referred  to  the 
Department  of  justice  for  judicial 
enforcement.  There  are  no  procedural 
prerequisites  to  a  referral  to  the 
Department  of  Justice. 

(2)  Whenever  a  matter  has  been 
refeired  to  the  Department  of  Justice  for 
consideration  of  judicial  proceeding,  the 
Attorney  General  may  bring  a  civil 
action  against  the  contractor  or  any 
other  person  in  the  appropriate  district 
court  of  the  United  States  requesting  a 
temporary  restraining  order,  preliminary 
or  permanent  injunction,  and  an  order 
for  such  additional  equitable  relief, 
including  back  pay,  deemed  necessary 
or  appropriate  to  ensure  the  full 
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enjoyment  of  the  rights  secured  by  the 
Order,  or  any  of  the  above. 

(3)  The  Attorney  General  is 
authorized  to  conduct  such  investigation 
of  the  facts  as  he/she  may  deem 
necessary  or  appropriate  to  carry  out 
his/her  responsibilities  under  these 
regulations. 

(4)  Prior  to  the  institution  of  any 
judicial  proceedings,  the  Attorney 
General,  on  behalf  of  the  Director,  is 
authorized  to  make  reasonable  efforts  to 
secure  compliance  with  the  contract 
provisions  of  the  Order.  He/she  may  do 
so  by  providing  the  contractor  and  any 
other  person  with  reasonable  notice  of 
findings,  his/her  intent  to  file  suit,  and 
the  actions  he/she  believes  necessary  to 
obtain  compliance  with  the  contract 
provisions  of  the  Order  without 
contested  litigation,  and  by  offering  the 
contractor  and  any  other  person  a 
reasonable  opportunity  for  conference 
and  conciliation,  in  an  effort  to  obtain 
such  compliance  without  contested 
litigation. 

(5)  As  used  in  this  part,  the  Attorney 
General  shall  mean  the  Attorney 
General,  the  Assistant  Attorney  General 
for  Civil  Rights,  or  any  other  person 
authorized  by  regulations  or  practice  to 
act  for  the  Attorney  General  with 
respect  to  the  enforcement  of  equal 
employment  opportunity  laws,  orders 
and  regulations  generally,  or  in  a 
particular  matter  or  case. 

(6)  The  Director  or  his/her  designee, 
and  representatives  of  the  Attorney 
General  may  consult  from  time  to  time 
to  determine  what  investigations  should 
be  conducted  to  determine  whether 
contractors  or  groups  of  contactors  or 
other  persons  may  be  engaged  in 
patterns  or  practices  in  violation  of  the 
order,  or  of  resistance  to  or  interference 
with  the  full  enjoyment  of  any  of  the 
rights  secured  by  the  Order,  warranting 
judicial  proceedings. 

§§  60-1.27— 60-1.29  [Removed] 

17. 41  CFR  60-1.27,  60-1.28  and  60-1.29 
are  deleted. 

18. 41  CFR  60-1.30  is  amended  to  read 
as  follows: 

§  60-1.30  Debarment  and  contract 
ineligibility  list. 

No  order  for  debarment  from  further 
Government  contracts  or  subcontracts 
pursuant  to  section  209(a)(6)  of  the 
Order  or  pursuant  to  the  regulations 
implementing  section  402  and  503  shall 
be  made  without  affording  the 
contractor  an  opportunity  for  a  hearing, 
either  administrative  or  judicial.  The 
Director  periodically  shall  distribute  a 
list  to  all  executive  departments  and 
agencies  giving  the  names  of  contractors 
who  have  been  declared  ineligible  under 


the  Order  or  under  sections  402  and  503 
for  further  Government  contracts  and 
subcontracts.  The  Director  shall 
promptly  notify  the  Comptroller  General 
of  the  United  States  when  contracts 
have  been  cancelled  or  terminated  or 
when  a  contractor  has  been  debarred 
from  further  Government  contracts 
under  the  Order  or  under  section  402 
and  503.  The  Director  shall  take 
appropriate  steps  to  notify  prime 
contractors  of  the  debarred  contractor’s 
ineligibility  for  subcontracts. 

19. 41  CFR  60-1.31  is  amended  to  read 
as  follows: 

§  60-1.31  Petition  for  reinstatement  for 
debarred  contractors. 

(a)  Any  contractor  declared  ineligible 
under  the  Order  or  under  sections  402 
and  503  for  further  contracts  may 
petition  the  Director  for  reinstatement. 
The  petition  for  reinstatement  shall  set 
forth  what  actions  the  contractor  has 
taken  to  comply  w'ith  the  Order  and 
with  sections  402  and  503  and  in  what 
way  the  contractor  will  comply  with 
requirements  which  may  involve  future 
performance.  The  burden  shall  be  on  the 
contractor  to  demonstrate  that  it  is 
entitled  to  reinstatement. 

(b)  The  Director  may  condition 
rescission  of  the  debarment  order  and 
reinstatement  of  the  contractor's 
eligibility  for  further  contracts  on  the 
contractor’s  satisfying  the  Director  that 
it  has  established  and  will  implement 
personnel  and  employment  policies  in 
compliance  with  the  provisions  of  the 
Order  or  of  sections  402  and  503.  In 
carrying  out  his/her  responsibilities 
under  this  section,  the  Director  may 
require  that  compliance  reviews  be 
conducted  of  the  contractor’s 
establishments,  and  that  the  contractor 
supply  copies  of  any  information 
relevant  to  determining  its  compliance 
with  the  Order  or  with  sections  402  and 
503.  Reinstatement  also  may  be 
conditioned  on  a  program  of  compliance 
which  may  include  meeting 
requirements  not  specifically  mentioned 
in  the  debarment  order  where  meeting 
these  requirements  is  necessary  to 
achieve  compliance  under  the  Order  or 
under  sections  402  and  503.  Where  the 
debarment  was  based  on  a 
determination  of  the  contractor’s 
liability  but  the  extent  of  the  relief  or  the 
number  or  identity  of  employees  entitled 
to  relief  has  not  been  determined,  the 
Director  may  remand  the  matter  to  the 
Administrative  Law  Judge  for  a 
determination  of  such  issues  prior  to 
reinstatement.  On  remand,  from  the 
Director,  the  Administrative  Law  Judge 
shall  follow  the  procedures  required  by 
Part  60-30  of  this  chapter  just  as  if  it 
were  a  new  matter,  and  reinstatement 


by  the  Director  may  be  conditioned  on 
the  contractor’s  satisfying  any  relief 
finally  determined  to  be  owed. 

(c)  Any  conditions  upon  which  the 
rescission  of  the  debarment  order  and 
reinstatement  of  the  contractor  are 
based  shall  be  set  forth  by  the  Director 
in  an  order  which  shall  be  filed  with  the 
Administrative  Law  Judge  and  made  a 
part  of  the  record  in  the  original 
proceeding  from  which  the  debarment 
resulted.  The  Administrative  Law  Judge 
shall  retain  jurisdiction,  and  any 
subsequent  violations  involving  the 
same  issues  which  gave  rise  to  the 
debarment  order  or  which  are  included 
in  the  reinstatement  order  issued  by  the 
Director  may  be  raised  by  motion  in  the 
original  proceeding. 

(d)  When  a  debarred  contractor  is 
reinstated,  the  Director  shall  take 
prompt  action  to  notify  the  Comptroller 
General  and  the  agencies  which 
received  notice  of  the  debarment. 

(e)  The  Director’s  decision  on  the 
petition  for  reinstatement  shall 
constitute  a  final  administrative  order. 

(f)  Any  party  or  person  who 
participated  (pursuant  to  41  CFR  60- 
30.24)  in  the  proceeding  which  gave  rise 
to  the  debarment  order  may  make 
submissions  to  the  Director  opposing  or 
supporting  the  contractor’s  petition  for 
reinstatement. 

20.  41  CFR  60-1.40  is  amended  to  read 
as  follows: 

§  60-M0  Affirmative  action  programs. 

(a)  Requirements  of  programs.  Each 
nonconstruction  contractor  which  has  50 
or  more  employees  and  (1)  has  a 
contract  of  $50,000  or  more:  or  (2)  has 
Government  bills  of  lading  which,  in  any 
12-month  period,  total  or  can  reasonably 
be  expected  to  total  $50,000  or  more;  or 
(3)  has  one  or  more  contracts  which 
total  $50,000  or  more  in  any  12-month 
period,  or  (4)  is  a  financial  institution 
which  serves  as  a  depository  for 
Government  funds  in  any  amount,  acts 
as  an  issuing  or  redeeming  agent  for  U.S. 
savings  bonds  and  savings  notes  in  any 
amount,  or  subscribes  to  Federal  deposit 
insurance,  shall  develop  a  written 
affirmative  action  program  for  each  of 
its  establishments.  Each 
nonconstruction  contractor  shall  require 
each  subcontractor  which  has  50  or 
more  employees  and  (i)  has  a 
subcontract  of  $50,000  or  more:  or  (ii) 
has  Government  bills  of  lading  which,  in 
any  12-month  period,  total  or  can 
reasonably  be  expected  to  total  $50,000 
or  more:  or  (iii)  has  one  or  more 
subcontracts  which  total  $50,000  or  more 
in  any  12-month  period:  or  (iv)  is  a 
financial  institution  which  serves  as  a 
depository  for  Government  funds  in  any 
amount,  acts  as  an  issuing  or  redeeming 


Federal  Register  /  Vol.  44,  No.  250  /  Friday,  December  28,  1979  /  Proposed  Rules 


77015 


agent  for  U.S.  savings  bonds  and 
savings  notes  in  any  amount,  or 
subscribes  to  Federal  deposit  insurance, 
to  develop  a  written  affirmative  action 
program  for  each  of  its  establishments. 

A  necessary  prerequisite  to  the 
development  of  a  satisfactory 
affirmative  action  program  is  the 
identification  and  analysis  of  problem 
areas  inherent  in  minority  and  female 
employment  and  an  evaluation  of 
opportunities  for  utilization  of  minority 
group  and  female  personnel.  The 
contractor’s  program  shall  provide  in 
detail  for  specific  steps  to  guarantee 
equal  employment  opportunity  keyed  to 
the  problems  and  needs  of  members  of 
minority  groups  and  women,  including, 
when  there  is  underutilization  or  other 
deficiencies,  the  development  of  specific 
goals  and  time  tables  for  the  prompt 
achievement  of  full  and  equal 
employment  opportunity. 

(b)  Maintenance  of  programs.  Within 
120  days  from  the  commencement  of  the 
contract,  each  contractor  covered  by 
paragraph  (a)  above  shall  develop, 
implement,  and  maintain  separate 
affirmative  action  programs  for  each  of 
its  establishments.  A  copy  of  the 
appropriate  affirmative  action  program 
shall  be  maintained  at  each  of  the 
contractor’s  locations.  An  affirmative 
action  program  shall  be  part  of  the 
staffing  and  training  plans  for  each  new 
establishment  and  shall  be  developed 
and  made  available  prior  to  the  staffing 
of  such  establishment.  A  report  of  the 
results  of  such  program  shall  be 
compiled  annually  and  the  program 
shall  be  updated  at  that  time.  This 
information  shall  be  made  available  to 
OFCCP  upon  request  and  the 
contractor’s  affirmative  action  program 
and  the  results  it  produces  shall  be 
evaluated  as  part  of  compliance  review 
activities. 

(c)  Application  to  construction 
contractors.  The  provisions  of  this 
section  60-1.40  shall  be  applicable  to  the 
nonconstruction  employees  of  a 
construction  contractor  with  50  or  more 
nonconstruction  employees  and  which 
has  one  or  more  contracts  totaling 
$50,000  or  more  during  any  12-month 
period. 

21.  41  CFR  60-1.43  is  amended  to  read 
as  follows: 

§  60-1.43  Access  to  records  and  site  of 
employment. 

Each  contractor  shall  permit  access 
during  normal  business  hours  to  its 
premises  for  the  purpose  of  conducting 
on-site  compliance  reviews  which 
include  interviewing  employees, 
inspecting,  copying  and  removing  off¬ 
site  copies  of  such  books,  records, 
accounts,  and  other  material  such  as 


computer  tapes  and  printouts  as  may  be 
relevant  to  the  matter  under 
investigation  and  pertinent  to 
compliance  with  the  Order  or  with 
sections  402  and  503. 

22.  41  CFR  60-1  is  amended  by 
renumbering  41  CFR  60-1.45,  60-1.46  and 
60-1.47  to  41  CFR  60-1.48,  60-1.49  and 
60-1.50  respectively,  and  by  amending 
41  CFR  60-1.44  and  by  adding  a  new  41 
CFR  60-1.45,  60-1.46  and  60-1.47  to  read 
as  follows: 

§  60-1.44  Rulings  and  interpretations. 

Rulings  under  or  interpretations  of  the 
Order  and  of  sections  402  and  503  shall 
be  made  by  the  Director. 

§  60-1.45  Adaptation  of  language. 

Such  necessary  changes  in  language 
may  be  made  in  the  equal  opportunity 
clause  of  the  Order  and  in  the 
affirmative  action  clauses  of  sections 
402  and  503  as  shall  be  appropriate  to 
identify  properly  the  parties  and  their 
undertakings. 

§  60-1.46  Incorporation  by  reference. 

The  equal  opportunity  clause  and  the 
affirmative  action  clauses  may  be 
incorporated  by  reference  in  all 
Government  contracts  and  subcontracts, 
including  Government  bills  of  lading, 
transportation  requests,  contracts  for 
deposit  of  Government  funds,  and 
contracts  for  issuing  and  paying  U.S. 
savings  bonds  and  notes,  and  such  other 
contracts  as  the  Director  may  designate, 

§  60- 1.47  Incorporation  by  operation  of 
law. 

By  operation  of  the  Order  ar.d 
suctions  402  and  503,  the  equal 
opportunity  clause  of  the  Order  and  the 
affirmative  action  clauses  of  sections 
402  and  503  shall  be  considered  to  be  a 
part  of  every  contract  and  subcontract 
required  by  the  Order  and  sections  402 
and  503  to  include  such  clauses 
regardless  of  whether  the  clauses  are 
physically  incorporated  into  such 
contracts  and  regardless  of  whether  the 
contract  is  written. 

PART  60-2— AFFIRMATIVE  ACTION 
PROGRAMS 

23.  41  CFR  60-2.1  is  amended  to  read 
as  follows: 

§  60-2.1  Title,  purpose  and  scope. 

(a)  This  part  shall  also  be  known  as 
"Revised  Order  No.  4"  and  shall  cover 
nonconstruction  contractors.  The 
provisions  of  this  part  also  shall  apply  to 
the  nonconstruction  employees  of  a 
construction  contractor  with  50  or  more 
nonconstruction  employees  and  one  or 
more  contracts  totaling  $50,000  or  more 
during  any  12-month  period.  Section  60- 
1.40  of  this  chapter,  requires  that  within 


120  days  from  the  commencement  of  a 
contract  each  contractor  with  50  or  more 
employees  and  (1)  a  contract  of  $50,000 
or  more:  or  (2)  one  or  more  contracts  or 
Government  bills  of  lading  which,  in  any 
12-month  period,  total  or  can  reasonably 
be  expected  to  total  $50,000  or  more:  or 
(3)  which  is  a  financial  institution  which 
(i)  serves  as  a  depository  of  Government 
funds  in  any  amount;  (ii)  acts  as  an 
issuing  or  redeeming  agent  for  U.S. 
savings  bonds  and  savings  notes  in  any 
amount;  or  (iii)  subscribes  to  Federal 
deposit  insurance,  shall  develop, 
implement  and  maintain  a  written 
affirmative  action  program  for  each  of 
its  establishments.  This  part  sets  forth 
guidelines  to  be  used  by  contractors  and 
the  OFCCP  in  developing  and  judging 
written  affirmative  action  programs  as 
well  as  the  good  faith  effort  required  to 
transform  these  programs  from  paper 
commitments  to  equal  employment 
opportunity. 

(b)  Relief,  including  back  pay,  where 
appropriate,  for  members  of  an  affected 
class  or  individuals  who  by  virtue  of 
past  discrimination  continue  to  suffer 
the  present  effects  of  that 
discrimination,  shall  be  provided  in  the 
conciliation  agreement  entered  into 
pursuant  to  41  CFR  60-1.26  of  this 
chapter.  An  affected  class  problem  must 
be  remedied  before  a  contractor  may  be 
considered  in  compliance.  Section  60-2.2 
of  this  part  pertaining  to  an  acceptable 
affirmative  action  program  also  is 
applicable  to  a  contractor’s  failure  to 
remedy  discrimination  against  members 
of  an  affected  class. 

24.  41  CFR  60-2.2  is  amended  to  read 
as  follows: 

§  60-2.2  Requirements  tor  contractors. 

Any  contractor  required  by  41  CFR 
60-1.40  of  this  chapter  to  develop  an 
affirmative  action  program  at  each  of  its 
establishments  which  has  not  complied 
fully  with  that  section  is  not  in 
compliance  with  the  Order.  Until  such 
programs  are  developed  and  found  to  be 
acceptable  in  accordance  with  the 
standards  and  guidelines  set  forth  in 
§§  60-2.10  through  60-2.32  of  this  pait, 
the  contractor  is  unable  to  comply  fully 
with  the  Order.  An  affirmative  action 
program  shall  be  deemed  to  have  been 
accepted  by  OFCCP  at  the  time  the 
appropriate  OFCCP  area,  regional  or 
national  office  has  accepted  such  . 
program  unless  within  45  days 
thereafter  the  Director  has  disapproved 
such  program.  The  intention  of  41  CFR 
60-1.40  and  this  part  is  that  each 
contractor  establishment  will  be 
covered  by  a  written  affirmative  action 
program  and  that  all  the  contractor’s 
employees  will  be  included  in  an 
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affirmative  action  program  regardless  of 
where  they  w'ork. 

25.  A  new  41  CFR  60-2.3  is  added  to 
read  as  follows: 

§  60-2.3  Submission  of  affirmative  action 
programs  and  support  data. 

(a)  The  contractor  shall  submit  the 
affirmative  action  program  and 
supporting  documentation  within  15 
days  of  receipt  of  a  request  from 
OFCCP.  The  affirmative  action  program 
shall  contain  a  workforce  analysis,  a 
utilization  analysis  and  goals  and 
timetables,  if  applicable.  Supporting 
documentation  refers  to  the  required 
contents  of  Affirmative  Action 
Programs,  as  set  forth  in  Subpart  B  of 
this  part,  and  Methods  of  Implementing 
the  Requirements  of  Subpart  B,  set  forth 
in  Subpart  C  of  this  part. 

(b)  The  contractor  shall  submit  the 
affirmative  action  program  and 
supporting  documentation  upon 
GFCCP’s  request  when  a  complaint  is 
being  investigated  or  a  preaward 
compliance  review  is  being  conducted. 

(c)  The  contractor  in  accordance  with 
41  CFR  60-1.43,  shall  provide  full  access 
to  and  copies  of  all  relevant  information 
and  data  for  the  on-site  phase  of  the 
review. 

(d)  The  contractor  shall  provide,  for 
off-site  review’,  all  data  or  information 
determined  by  the  compliance  officer  to 
be  necessary  to  analyze  more  fully 
alleged  deficiencies  or  violations  before 
a  determination  of  compliance  is  made. 

(e)  If  a  contractor  faiis  or  refuses  to 
submit  its  affirmative  action  program 
and  supporting  documentation  or  other 
information  as  required  by  paragraphs 

(a),  (b),  (c)  and  (d)  of  this  section, 
enforcement  proceedings  authorized  by 
this  chapter  may  be  initiated  against  the 
contractor  after  appropriate  conciliation 
efforts  have  been  attempted,  without 
issuing  a  show  cause  notice  or  notice  of 
violations. 

PART  60-20 — SEX  DISCRIMINATION 
GUIDELINES 

26.  41  CFR  60-20.2  is  amended  to  read 
as  follows: 

§  60-20.2  Recruitment  and  advertisement. 

(a)  Contractors  engaged  in  recruiting 
activity  shall  recruit  employees  of  both 
sexes  for  all  jobs  unless  sex  is  a  bona 
fide  occupational  qualification. 

(b)  Advertisements  in  newspapers 
and  other  media  for  employment 
sponsored  by  or  on  behalf  of  contractors 
shall  net  depict,  express  a  preference,  or 
indicate  that  a  particular  sex  is  sought, 
desired  or  better  suited  for  a  particular 
job  unless  sex  is  a  bona  fide 
occupational  qualification  for  the  job. 
The  placement  of  an  advertisement  in 


columns  headed  “Male”  or  “Female”,  or 
similar  wording,  will  be  considered  an 
expression  of  a  preference,  limitation, 
specification,  or  discrimination  based  on 
sex. 

27. 41  CFR  60-20.4  is  amended  to  read 
as  follows: 

§  60-20.4  Seniority  systems. 

Where  they  exist,  seniority  lines  and 
lists  must  not  be  based  upon  sex.  Where 
such  a  separation  has  existed,  the 
contractor  must  eliminate  this 
distinction  and  provide  appropriate 
relief. 

28.  41  CFR  60-20.5  is  amended  to  read 
as  follow’s: 

§  60-20.5  Discriminatory  wages  and 
piacements. 

(a)  Wages.  The  contractor’s  wage 
schedules  must  not  be  related  to  or 
based  on  the  sex  of  the  employees. 

While  the  more  obvious  cases  of 
discrimination  exist  where  employees  of 
different  sexes  are  paid  different  wrages 
on  jobs  which  require  substantially 
equal  skill,  effort  and  responsibility  and 
are  performed  under  similar  working 
conditions,  compensation  practices  with 
respect  to  any  jobs  where  males  or 
females  are  substantially  underutilized 
will  be  scrutinized  closely  to  assure  that 
sex  has  played  no  role  in  the  setting  of 
levels  of  pay. 

(b)  Placements.  The  Contractor  may 
not  discriminatorily  restrict  one  sex  to 
certain  jobs.  In  such  a  situation,  the 
contractor  shall  provide  appropriate 
relief  and  shall  ensure  that  all  jobs  are 
made  available  to  all  qualified 
employees  without  regard  to  sex. 
(Example:  An  electrical  manufacturing 
company  may  have  a  production 
division  with  three  functional  units:  One 
(assembly)  all  female:  another  (wiring), 
all  male;  and  a  third  (circuit  boards), 
also  all  male.  The  highest  wage 
attainable  in  the  assembly  unit  is 
considerably  less  than  that  in  the  circuit 
board  and  wiring  units.  In  such  a  case 
the  contractor  must  take  steps  to 
provide  qualified  female  employees 
opportunity  for  placement  in  job 
openings  in  the  other  two  units.) 

29.  41  CFR  60-20.6  is  amended  to  read 
as  follows: 

§  60-20.6  Affirmative  action. 

(a)  Women  typically  have  not  been 
found  in  significant  numbers  in 
management.  In  many  companies 
management  trainee  programs  are  one 
of  the  ladders  to  management  positions. 
Traditionally,  few,  if  any  women  have 
been  admitted  into  these  programs.  An 
important  element  of  affirmative  action 
shall  be  a  commitment  to  include  female 
candidates  in  such  programs. 


(b)  Distinctions  based  on  sex  may  not 
be  made  in  other  training  programs. 

Both  sexes  should  have  equal  access  to 
all  training  programs  and  affirmative 
action  programs  should  require  a 
demonstration  by  the  contractor  that 
such  access  has  been  provided. 

(c)  The  contractor  shall  take 
affirmative  action  to  recruit  women  for 
jobs  in  which  they  previously  have  been 
excluded  or  are  underrepresented.  The 
contractor  also  shall  take  affirmative 
action  to  encourage  the  participation  of 
women  in  training  programs  for  jobs  in 
which  they  have  been  previously 
excluded  or  are  underrepresented. 

Note. — This  can  be  done  by  various 
methods.  Examples  include:  (1) 

Including  in  itineraries  of  recruiting 
trips,  women's  colleges  where  graduates 
with  skills  desired  by  the  contractor  can 
be  found,  and  female  students  of 
coeducational  institutions  and  (2) 
designating  advertisements  to  indicate 
that  women  will  be  considered  equally 
with  men  for  jobs. 

30.  41  CFR  60-20.3(g)  (1)  and  (2)  are 
deleted  and  41  CFR  60-20.3(h)  is 
renumbered  41  CFR  60-20.3(g).  A  new  41 
CFR  80-20.7  is  added  to  include  the 
provisions  relating  to  maternity  leave 
(presently  codified  in  41  CFR  60-20.3(g) 
(1)  and  (2))  which  reads  as  follows: 

§  60-20.7  Pregnancy,  childbirth  and 
related  medical  conditions. 

(a)  Employees  or  applicants  for 
employment  shall  not  be  denied 
employment  because  of  pregnancy, 
childbirth  or  related  medical  conditions. 

(b)  Disabilities  caused  or  contributed 
to  by  pregnancy,  childbirth,  or  related 
medical  conditions,  for  all  job-related 
purposes,  shall  be  treated  the  same  as 
disabilities  caused  or  contributed  to  by 
other  medical  conditions,  under  any 
health  or  disability  insurance  or  sick 
leave  plan  available  in  connection  with 
employment.  Written  or  unwritten 
employment  policies  and  practices 
involving  matters  such  as  the 
commencement  and  duration  of  leave, 
the  availability  of  extensions,  the 
accrual  of  seniority  and  other  benefits 
and  privileges,  reinstatement,  and 
payment  under  any  health  or  disability 
insurance  or  sick  leave  plan,  formal  or 
informal,  shall  be  applied  to  disability 
due  to  pregnancy,  childbirth  or  related 
medical  conditions  on  the  same  terms 
and  conditions  as  they  are  applied  to 
other  disabilities.  Health  insurance 
benefits  for  abortion,  except  where  the 
life  of  the  mother  would  be  endangered 
if  the  fetus  were  carried  to  term  or 
where  medical  complications  have 
arisen  from  an  abortion,  are  not  required 
to  be  paid  by  an  employer;  nothing 
herein,  however,  precludes  an  employer 
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from  providing  abortion  benefits  or 
otherwise  affects  bargaining  agreements 
in  regard  to  abortion. 

(c)  Where  the  termination  of  an 
employee  who  is  temporarily  disabled  is 
caused  by  an  employment  policy  under 
which  insufficient  or  no  leave  is 
available,  such  a  termination  violates 
the  Order  if  it  has  a  disparate  impact  on 
em^  oyees  of  one  sex  and  is  not  justified 
by  business  necessity. 

(d) (1)  Any  fringe  benefit  program,  or 
fund,  or  insurance  program  which  is  in 
effect  on  October  31, 1978,  which  does 
not  treat  women  affected  by  pregnancy, 
childbirth,  or  related  medical  conditions 
the  same  as  other  persons  not  so 
affected  but  similar  in  their  ability  or 
inability  to  work,  must  be  in  compliance 
with  the  provisions  of  §  60-20.7(b)  by 
April  29, 1979.  In  order  to  come  into 
compliance  with  the  provisions  of  §  60- 
20.7(b)  there  can  be  no  reduction  of 
benefits  or  compensation  which  were  in 
effect  on  October  31, 1978,  before 
October  31, 1979,  or  the  expiration  of  a 
collective  bargaining  agreement  in  effect 
on  October  31, 1978,  whichever  is  later. 

(2)  Any  fringe  benefit  program 
implemented  after  October  31, 1978, 
must  comply  with  the  provisions  of 
§  60-20.7(b)  upon  implementation. 

31.  41  CFR  Part  60-20  is  amended  by 
adding  a  new  41  CFR  60-20.8  which 
reads  as  follows: 

§  80-20.8  Sexual  advances  and  favors. 

(a)  It  shall  be  a  violation  of  the  Order, 
for  an  official  or  supervisor  who  is 
authorized  to  recommend  or  take 
personnel  actions  affecting  employees  to 
(1)  Use  official  authority  in  making 
sexual  advances  toward  employees  over 
whom  the  official  or  supervisor  is 
authorized  to  make  or  recommend 
personnel  actions;  (2)  grant,  recommend, 
or  refuse  to  take  any  personnel  action 
because  of  sexual  favors;  and  (3)  take  or 
fail  to  take  a  personnel  action  as  a 
reprisal  against  an  employee  for 
rejecting  or  reporting  a  sexual  advance. 

(b)  It  also  shall  be  a  violation  of  the 
Order  if  a  contractor  knows  or  should 
have  known  of  one  or  more  of  the 
violations  set  forth  in  §  60-20.8(a)  and 
fails  to  take  appropriate  corrective 
action. 

PART  60-30— RULES  OF  PRACTICE 
FOR  ADMINISTRATIVE  PROCEEDINGS 
TO  ENFORCE  EQUAL  OPPORTUNITY 
UNDER  EXECUTIVE  ORDER  11246 

32.  41  CFR  60-30.1  is  amended  to  read 
as  follows: 

§60-30.1  Applicability  of  rules. 

This  part  provides  the  rules  of 
practice  for  all  administrative 
proceedings,  instituted  to  enforce  equal 


employment  opportunity  under 
Executive  Order  11246,  section  402  of 
the  Vietnam  Era  Veterans  Readjustment 
Assistance  Act  and  section  503  of  the 
Rehabilitation  Act.  In  the  absence  of  a 
specific  provision,  procedures  shall  be  in 
accordance  with  the  Federal  Rules  of 
Civil  Procedure. 

33.  41  CFR  60-30.3  is  amended  to  read 
as  follows: 

§  60-30.3  Computation  of  time. 

In  computing  any  period  of  time  under 
these  rules  or  in  an  order  issued 
hereunder,  the  time  begins  with  the  day 
following  the  act,  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
Government  in  which  event  it  includes 
the  next  business  day.  When  the  period 
of  time  allowed  is  less  than  seven  days, 
intermediate  Saturdays,  Sundays  and 
legal  holidays  shall  be  excluded  in  the 
computation. 

34.  41  CFR  60-30.4  is  amended  to  read 
as  follows: 

§  60-30.4  Form,  filing,  service  of 
pleadings  and  papers. 

(a)  Form.  The  original  of  all  pleadings 
and  papers  in  a  proceeding  conducted 
under  the  regulations  in  this  part  shall 
be  filed  with  the  Administrative  Law 
Judge  assigned  to  the  case  or  with  the 
Chief  Administrative  Law  Judge  if  the 
case  has  not  been  assigned.  Every 
pleading  and  paper  filed  in  the 
proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  file  number  assigned  by  the 
Administrative  Law  Judge,  and  a 
designation  of  the  pleading  or  paper 
(e.g.,  complaint,  motion  to  dismiss,  etc.). 
The  pleading  or  papers  shall  be  signed 
and  shall  contain  the  address  and 
telephone  number  of  the  person 
representing  the  party  or  the  person  on 
whose  behalf  the  pleading  or  paper  was 
filed.  Unless  the  Administrative  Law 
Judge  otherwise  orders  with  respect  to 
specific  pleadings  and  papers  in  a 
specific  case,  all  such  papers  and 
pleadings  are  public  documents. 

(b)  Service.  Service  upon  any  party 
shall  be  made  by  the  party  filing  the 
pleading  or  document  by  delivering  a 
copy  to  the  party  or  by  mailing  a  copy  to 
the  party’s  last  known  address.  When  a 
party  is  represented  by  an  attorney, 
service  shall  be  made  upon  the  attomey. 

(c)  Proof  of  service.  A  certificate  of 
the  person  serving  the  pleading  or  other 
document  by  personal  delivery  or  by 
mailing,  setting  forth  the  manner  of 
service  shall  be  proof  of  service. 

35.  41  CFR  60-30.5  (b)  and  (c)  are 
amended  to  read  as  follows: 


§  60-30.5  Administrative  complaint. 
***** 

(b)  Contents.  The  complaint  shall 
contain  a  concise  jurisdictional 
statement,  and  a  clear  and  concise 
statement  sufficient  to  put  the  defendant 
on  notice  of  the  acts  or  practices  it  is 
alleged  to  have  committed  in  violation 
of  the  Order,  the  regulations,  or  its 
contractual  obligations.  The  complaint 
shall  also  contain  a  prayer  regarding  the 
relief  being  sought,  a  statement  of 
whatever  sanctions  the  Government  will 
seek  to  impose  and  the  name  and 
address  of  the  attomey  who  will 
represent  the  Government.  The  notice 
pleading  contemplated  by  this 
paragraph  (b)  shall  conform  to  notice 
pleading  under  the  Federal  Rules  of 
Civil  Procedure. 

(c)  Amendment.  The  complaint  may 
be  amended  once  as  a  matter  of  course 
before  an  answer  is  filed,  and  the 
defendant  may  amend  its  answer  once 
as  a  matter  of  course  not  later  than  10 
days  after  the  filing  of  the  original 
answer.  Other  amendments  of  the 
complaint  or  of  the  answer  to  the 
complaint  shall  be  made  only  by  leave 
of  the  Administrative  Law  Judge  or  by 
written  consent  of  the  adverse  party; 
and  leave  shall  be  freely  given  where 
justice  so  requires.  An  amended 
complaint  shall  be  answered  within  14 
days  of  its  service,  or  within  the  time  for 
filing  an  answer  to  the  original 
complaint,  whichever  period  is  longer.  If 
a  response  is  required  to  an  amended 
answer,  such  response  shall  be  made 
within  14  days  of  service  of  the 
amended  answer. 

36.  41  CFR  60-30.7  is  amended  to  read 
as  follows: 

§  60-30.7  Notice  of  prehearing 
conference. 

The  Administrative  Law  Judge  shall 
respond  to  defendant’s  request  for  a 
hearing  within  15  days.  The 
Administrative  Law  Judge  shall  notice 
the  parlies  for  a  prehearing  conference 
at  least  45  days  after  the  answer  is  filed, 
and  shall  conduct  a  final  prehearing 
conference  in  accordance  with  §  60- 
30.12(c)(1)  of  this  part. 

37.  41  CFR  60-30.8  is  amended  by 
amending  §  60-30(b)  and  adding  a  new 
§  60-30(c)  to  read  as  follows: 

§  60-30.8  Motions;  disposition  of  motions. 

***** 

(b)  Disposition  of  motions.  The 
Administrative  Law  Judge  may  not  grant 
a  written  motion  prior  to  expiration  of 
the  time  for  filing  responses  thereto, 
except  upon  consent  of  the  parties 
following  a  hearing,  but  may  overrule  or 
deny  such  motion  without  awaiting 
response.  The  Administrative  Law  Judge 


77018 


Federal  Register  /  Vol.  44,  No.  250  /  Friday,  December  28,  1979  /  Proposed  Rules 


shall  make  every  reasonable  effort  to 
dispose  of  a!!  outstanding  motions  prior 
to  the  beginning  of  the  hearing: 

Provided,  That  prehearing  conferences, 
hearings,  and  decisions  need  not  be 
delayed  pending  disposition  of  motions, 

(c)  Motions  to  compel  discovery'.  Prior 
to  filing  a  motion  to  compel  discovery 
under  sections  69-30  9  through  60-39.11 
of  this  part,  counsel  for  the  moving  party 
shall  communicate  with  opposing 
counsel  concerning  the  matter  in 
dispute.  Counsel  for  the  moving  party 
shall  file  with  the  motion  a  certificate  of 
compliance  with  this  rule. 

38.  41  CFR  69-30.9  is  amended  by 
amending  subsection  60-30.9(a)  and  by 
adding  a  new  subsection  (d)  to  read  as 
follows: 

§  GO-79.9  Interrogatories,  and  admissions 
as  to  facts  and  documents. 

(a)  Interrogatories.  Not  later  than  25 
days  prior  to  the  date  of  the  hearing, 
except  for  good  cause  shown,  or  not 
later  than  14  days  prior  to  such  earlier 
date  as  the  Administrative  Law  Judge 
may  order,  any  party  may  serve  upon  an 
opposing  party  written  interrogatories. 
Each  interrogatory  shall  be  answered 
separately  and  fully  in  writing  under 
oath,  unless  objected  to.  Answers  are  to 
be  signed  by  the  person  making  them 
and  objections  by  the  attorney  or  by 
whomever  is  representing  the  party. 
Answers  and  objections  shall  be  filed 
and  served  within  25  days  of  service  of 
the  interrogatory.  Where  the  answer  to 
an  interrogatory  may  be  derived  or 
ascertained  from  the  business  records  of 
the  party  upon  whom  the  interrogatory 
has  been  served  or  from  an 
examination,  audit  or  inspection  of  such 
business  records,  or  from  a  compilation, 
abstract  or  summary  based  thereon,  and 
the  burden  of  deriving  or  ascertaining 
the  answer  is  substantially  the  same  for 
the  party  serving  the  interrogatory  as  for 
the  party  served,  it  is  a  sufficient  answer 
to  such  interrogatory  to  specify  the 
records  from  which  the  answer  may  be 
derived  or  ascertained  and  to  afford  to 
the  party  serving  the  interrogatory 
reasonable  opportunity  to  examine, 
audit  or  inspect  such  records  and  to 
make  copies,  compilations,  abstracts  or 
summaries. 

***** 

(d)  Filing  with  Administrative  Low 
fudge.  All  interrogatories  and  requests 
for  admissions,  and  all  responses 
thereto,  shall  be  filed  with  the 
Administrative  Law  Judge  and  shall 
become  a  part  of  the  record  of  the  case. 

39.  41  CFR  69-30.11{c)  is  amended  to 
read  as  follows: 


§  60.30. 1 1  Depositions  upon  oral 
examination. 

***** 

(c)  Before  whom  taken;  scope  of 
examination;  failure  to  answer. 
Depositions  may  be  taken  before  any 
officer  authorized  to  adminster  oaths  by 
the  laws  of  the  United  States  or  of  the 
place  where  the  deposition  is  held. 

At  the  time  and  place  specified  in  the 
notice,  each  party  shall  be  permitted  to 
examine  and  cross-examine  the  witness 
under  oath  upon  any  matter  which  is 
relevant  to  the  subject  matter  of  the 
proceeding,  or  which  is  reasonably 
calculated  to  lead  to  the  production  of 
relevant  and  otherwise  admissible 
evidence.  All  objections  to  questions 
and  to  evidence  shall  be  noted  on  the 
record  and  shall  be  reserved  until  the 
hearing.  Taking  of  the  deposition  shall 
not  be  interrupted  to  resolve  objections. 
A  refusal  or  failure  on  the  pail  of  any 
person  under  the  control  of  a  party  to 
answer  a  question  shall  operate  to 
create  a  presumption  that  the  answer,  if 
given,  would  be  unfavorable  to  the 
controlling  party,  unless  the  question  is 
subsequently  ruled  improper  by  the 
Administrative  Law  Judge  or  the 
Adminsitrative  Law  Judge  rules  that 
there  was  valid  justification  for  the 
witness’  failure  or  refusal  to  answer  the 
question:  Provided.  That  the  examining 
party  shall  note  on  the  record  during  the 
deposition  the  question  which  the 
deponent  has  failed,  or  refused  to 
answer,  and  state  his/her  intention  to 
invoke  the  presumption  if  no  answer  is 
forthcoming. 

40.  41  CFR  60-30.12  is  amended  to 
read  as  follows: 

§  60-30.12  Prehearing  conferences. 

(a)  Upon  his/her  own  motion  or  the 
motion  of  the  parties,  the  Administrative 
Law  Judge  may  direct  the  parties  or  their 
counsel  to  meet  with  him/her  for  a 
conference  to  consider: 

(1)  Simplification  of  the  issues; 

(2)  Necessity  or  desirability  of 
amendments  to  pleadings  for  purposes 
of  clarification,  simplification,  or 
limitation; 

(3)  Stipulation,  admissions  of  fact  and 
contents  and  authenticity  of  documents; 

(4)  Limitation  of  number  of  witnesses; 

(5)  Scheduling  dates  fcr  the  exchange 
of  witness  lists  and  of  proposed 
exhibits;  and 

(6)  Such  other  metiers  as  may  tend  to 
expedite  the  disposition  of  the 
proceedings. 

(b)  The  record  shall  show  the  matters 
disposed  of  by  order  and  by  agreement 
in  such  pretrial  conferences.  The 
subsequent  course  of  the  proceeding 
shall  be  controlled  by  such  action. 


(c)(1)  A  final  prehearing  conference 
shall  be  scheduled  by  the 
Administrative  Law  Judge  a  reasonable 
time  in  advance  of  the  hearing  to 
develop  a  prehearing  order.  The 
prehearing  order  shall  contain  any 
matters  described  in  subparagraph  (a)  of 
this  section  agreed  upon  by  the  parties 
or  ordered  by  the  Administrative  Law 
Judge.  The  prehearing  order  also  shall 
contain  the  factual  and  legal  contentions 
of  the  parties. 

(2)  Witness  lists  and  hearing  exhibits 
shall  be  exchanged  at  least  10  days  in 
advance  of  the  hearing,  or  such  ether 
later  time  as  is  set  by  the  Administrative 
Lav.'  Judge.  Each  party  should  provide  to 
all  other  parties  copies  of  all  exhibits 
that  it  then  plans  to  use  at  the  hearing 
or,  in  the  case  of  voluminous  documents, 
it  shall  permit  ether  parties  to  make 
copies  of  such  documents. 

(3)  All  discovery  should  be  concluded 
at  least  30  days  prior  to  the  hearing  or 
by  such  other  later  time  as  ordered  by 
the  Administrative  Law  Judge  for  good 
cause  shown.  Administrative  Law 
Judges,  however,  shall  allow  adequate 
time  fcr  discovery. 

41.  41  CFR  60-30.15  is  amended  to 
read  as  follows: 

§  €0-30.15  Authority  and  responsibilities 
of  Administrative  Law  Judges. 

The  Administrative  Law  Judge  shall 
have  the  duty  to  conduct  a  fair  hearing, 
to  take  all  necessary  action  to  avoid 
delay,  and  to  maintain  order.  He/she 
shall  have  all  powers  necessary  to  those 
ends,  including  but  not  limited  to,  the 
power  to: 

(a)  Hold  conferences  to  settle, 
simplify,  or  fix  the  issues  in  a 
proceeding,  or  to  consider  other  matters 
that  may  aid  in  the  expeditious 
disposition  of  the  proceeding  by  consent 
of  the  parties  or  upon  his/her  own 
motion; 

(b)  Require  parties  to  state  their 
position  with  respect  to  the  various 
issues  in  the  proceedings; 

(c)  Require  parties  to  produce  for 
examination  those  relevant  witnesses 
and  documents  under  their  control;  and 
require  parties  to  answer  interrogatories 
and  requests  for  admissions  in  full; 

(d)  Administer  oaths; 

(e)  Rule  on  Motions,  and  other 
procedural  items  or  matters  pending 
before  him/her 

(f)  Regulate  the  course  of  the  hearing 
and  conduct  of  participants  therein; 

(g)  Examine  and  cross-examine 
witnesses  and  introduce  into  the  record 
documentary  or  other  evidence; 

(h)  Receive,  rule  on,  exclude,  or  limit 
evidence  and  limit  lines  of  questioning 
or  testimony  which  are  irrelevant, 
immaterial,  or  unduly  repetitious; 
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(i)  Fix  time  limits  for  submission  of 
written  documents  in  matters  before 
him/her  and  extend  any  time  limits 
established  by  this  part  upon  a 
determination  that  no  party  will  be 
prejudiced  and  that  the  ends  of  justice 
will  be  served  thereby; 

(j)  Impose  appropriate  sanctions 
against  any  party  or  person  failing  to 
obey  an  order  under  these  rules  which 
may  include: 

(1)  Refusing  to  allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses,  or  prohibiting  it  from 
introducing  designated  matters  into 
evidence; 

(2)  Excluding  all  testimony  of  an 
unresponsive  or  evasive  witness,  or 
determining  that  the  answer  of  such 
witness,  if  given,  would  be  unfavorable 
to  the  party  having  control  over  him/her; 
and 

(3)  Expelling  any  party  or  person  from 
further  participation  in  the  hearing; 

(4)  Invoking  a  presumption  that  the 
answers  or  actions  ordered  if  made, 
would  be  unfavorable  or  adverse  to  the 
party  ordered  to  answer  or  act. 

(k)  Take  official  notice  of  any  material 
fact  not  appearing  in  evidence  in  the 
record,  which  is  among  the  traditional 
matters  of  judicial  notice; 

(l)  Recommend  whether  the  defendant 
violated  the  Order,  section  402  or 
section  503,  as  well  as  the  nature  of  the 
relief  necessary  to  ensure  the  full 
enjoyment  of  the  rights  secured  by  the 
Order,  section  402  or  section  503; 

(m)  Issue  subpenas;  and 

(n)  Render  interlocutory  decisions  for 
the  Department  of  Labor  in  preliminary 
enforcement  proceedings  under  §  60- 
30.38;  and 

(o)  Take  any  action  authorized  by 
these  rules. 

42.  41  CFR  60-30.18  is  amended  to 
read  as  follows: 

§  60-30.18  Evidence;  testimony. 

Formal  rules  of  evidence  shall  not 
apply,  but  rules  or  principles,  including 
the  Federal  Rules  of  Evidence,  designed 
to  assure  production  of  the  most 
probative  evidence  available  shall  be 
applied.  Testimony  shall  be  given  orally 
by  witnesses  at  the  hearing.  Testimony 
taken  by  deposition  may  be  introduced 
into  evidence  pursuant  to  §  60-30.11,  in 
lieu  of  testimony  given  at  the  hearing,  in 
the  discretion  of  the  Administrative  Law 
Judge.  A  witness  shall  be  available  for 
cross-examination,  and,  at  the  discretion 
of  the  Administrative  Law  Judge,  may 
be  cross-examined  without  regard  to  the 
scope  of  direct  examination  as  to  any 
matter  which  is  relevant  and  material  to 
the  proceeding.  The  Administrative  Law 
Judge  may  exclude  evidence  which  is 


immaterial,  irrelevant,  or  unduly 
repetitious. 

43.  41  CFR  60-30.19)c]  is  amended  to 
read  as  follows: 

§  60-30.19  Objections;  exceptions;  offer 
of  proof. 

***** 

(c)  Offer  of  proof.  An  offer  of  proof 
made  in  connection  with  an  objection 
taken  to  any  ruling  excluding  proffered 
oral  testimony  shall  consist  of  a 
statement  of  the  substance  of  the 
evidence  which  counsel  contends  would 
be  adduced  by  such  testimony;  and,  if 
the  excluded  evidence  consists  of 
evidence  in  written  form  or  consists  of 
reference  to  documents,  a  copy  of  such 
evidence  shall  be  marked  for 
identification  and  shall  accompany  the 
record  as  the  offer  of  proof.  The  offer  of 
proof  should  clearly  and  specifically 
indicate  the  significance  of  the  excluded 
evidence,  unless  the  substance  is 
apparent  from  the  context. 

44.  41  CFR  60-30.30  is  amended  to 
read  as  follows: 

§  60-30.30  Final  administrative  order. 

After  expiration  of  the  time  for  filing 
exceptions,  the  Secretary  or  the  Under 
Secretary,  in  the  absence  of  the 
Secretary  or  if  the  Secretary  disqualifies 
himself  or  herself  for  any  reason,  shall 
make  a  final  Administrative  Order 
which  shall  be  served  on  all  parties.  If 
the  Secretary  concludes  that  the 
defendant  has  violated  the  Order, 
section  402  or  section  503,  an 
Administrative  Order  shall  be  issued 
which  shall  enjoin  the  violations,  and 
require  the  contractor  to  provide 
whatever  remedies  are  appropriate,  and 
which  shall  impose  whatever  sanctions 
are  appropriate,  or  any  of  the  above.  In 
any  event,  failure  to  comply  with  the 
Administrative  Order  shall  result  in  the 
immediate  termination  and  suspension 
of  the  defendant’s  contracts  and/or 
debarment  of  the  defendant  from  further 
contracts:  Provided,  That  the  portion  of 
any  order  under  Executive  Order  11246 
terminating,  cancelling,  or  suspending 
contracts  shall  not  become  effective 
until  the  consultation  requirements  of 
section  209(a)(5)  of  the  Order,  as 
amended  by  Executive  Order  12086, 
have  been  satisfied. 

45.  A  new  41  CFR  60-30.38  is  proposed 
to  be  added  as  follows: 

§  60-30.38  Preliminary  administrative 
enforcement  proceedings. 

(a)  A  preliminary  enforcement 
proceeding  is  commenced  by  filing  an 
administrative  complaint.  (See  41  CFR 
60— 1.29(e).)  An  Administrative 
complaint  may  combine  general 
allegations  and  prayers  for  relief  and 


sanctions  or  it  may  be  limited  to 
preliminary  relief  and  sanctions.  In  the 
event  an  administrative  complaint  seeks 
preliminary  and  general  enforcement, 
the  allegations  relating  to  preliminary 
enforcement  shall  be  so  designated  and 
stated  separately  in  the  complaint. 

An  administrative  complaint  which  is 
limited  to  preliminary  relief  and 
sanctions  may  be  amended  in 
accordance  with  41  CFR  60-30.5(c)  to 
make  general  allegations  of  violations 
and  to  request  general  relief  and 
sanctions. 

(b)  The  administrative  complaint,  as  it 
relates  to  preliminary  enforcement 
proceeding  issues,  shall  contain  a  clear 
and  concise  factual  statement  sufficient 
to  inform  the  defendant  with  reasonable 
definiteness  of  the  acts  and  practices  it 
is  alleged  to  have  committed  which 
constitute  a  violation.  That  is,  fact 
pleading  rather  than  notice  pleading 
which  obtains  under  §  60-30.5  of  this 
part,  shall  apply  to  preliminary 
enforcement  proceeding  issues.  The 
complaint  also  shall  contain  a  statement 
of  any  relief  being  sought  and/or  any 
sanctions  which  are  sought  to  be 
imposed. 

(c)  No  answer,  as  required  by  41  CFR 
60-30.6  of  this  part,  shall  be  required 
with  respect  to  the  issues  in  the 
complaint  which  seek  preliminary 
enforcement  proceedings.  However,  the 
Administrative  Law  Judge  shall  notify 
the  parties  of  the  time  and  place  of  the 
hearing  within  10  days  after  the 
complaint  is  filed. 

(d)  The  plaintiff  shall  submit  with  the 
administrative  complaint  any  affidavits 
and  other  documentation  and  a 
supporting  memorandum.  The  defendant 
shall  have  15  days  after  service  of  the 
complaint  to  submit  any  affidavits  and 
other  documentation  and  supporting 
memorandum. 

(e)  The  Administrative  Law  Judge  is 
authorized  to  conduct  any  prehearing 
conferences  or  procedures  to  expedite 
the  hearing  process. 

(f)  Discovery  in  a  preliminary 
enforcement  proceeding  shall  be  granted 
only  upon  leave  of  the  Administrative 
Law  Judge  for  compelling  reasons. 

(g)  The  preliminary  administrative 
enforcement  proceeding  is  intended  to 
provide  a  speedy  hearing  and  decision 
on  limited  issues,  and  the 
Administrative  Law  Judge  shall  take  all 
measures  consistent  with  these  rules 
and  procedural  fairness  to  achieve  this 
end.  The  hearing  shall  commence  within 
20  days  of  the  notice  of  hearing  specified 
in  41  CFR  60-30.38(c). 

(h)  The  decision  of  the  Administrative 
Law  Judge  shall  be  issued  within  10 
days  after  the  conclusion  of  the  hearing. 
The  decision  shall  not  be  delayed  either 
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to  await  the  preparation  of  a  transcript 
or  post-hearing  submissions  by  the 
parties.  The  decision  shall  set  forth 
findings  of  fact  and  conclusions  of  law 
on  the  issues  presented,  including  the 
imposition  of  sanctions. 

(i)  The  Administrative  Law  Judge's 
decision  and  order  shall  constitute  the 
decision  of  the  Department  of  Labor 
with  respect  to  any  preliminary  issue 
concerning  the  contractor’s 
responsibility  to  perform  its  contractual 
EEO  obligations  and  its  eligibility  for  the 
award  of  further  contracts  during  the 
pendency  of  administrative  proceedings. 
That  decision  shall  not  be  subject  to 
administrative  review.  If  the 
contractor’s  practices  are  found  to  be  in 
substantial  violation,  the  Administrative 
Law  Judge  shall  determine  either  that 
the  contractor  is  ineligible  for  the  award 
or  contracts  during  the  pendency  of 
administrative  proceedings  or  under 
what  circumstances  the  contractor  will 
be  eligible  for  the  award  of  contracts 
during  the  pendency  of  the 
administrative  proceedings.  For  all  other 
issues  and  all  other  relief  or  sanctions, 
the  Administrative  Law  Judge  shall 
recommend  findings,  conclusions  and  a 
decision  which  together  with  the  record 
shall  be  referred  to  the  Secretary  for  a 
final  administrative  order  in  accordance 
with  §  60-30.30  of  this  part.  The  parties 
may  submit  exceptions  to  such 
recommendations  in  accordance  with 
§  60-30.28  of  this  part. 

PART  60-50— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
RELIGION  OR  NATIONAL  ORIGIN 

46.  41  CFR  60-50.1 (bj  is  amended  to 
read  as  follows: 

§  60-50.1  Purpose  and  scope. 
***** 

(b)  Members  of  various  religious  and 
ethnic  groups  continue  to  be  excluded 
from  executive,  middle-management, 
and  other  job  levels  because  of 
discrimination  based  upon  their  religion 
and/or  national  origin.  These  guidelines 
are  intended  to  remedy  such  unfair  * 
treatment. 

***** 

47.  No  amendments  for  religious 
accommodation  are  proposed  at  this 
time.  On  September  15, 1979,  EEOC 
published  proposed  Guidelines  on 
Discrimination  Because  of  Religion  for  a 
93-day  comment  period.  These 
Guidelines  were  coordinated  with 
OFCCP  under  Executive  Order  12067. 
OFCCP  therefore  will  postpone 
rulemaking  on  the  accommodation  of 
religious  practices  until  the  EEOC 
Guidelines  are  made  final,  and 
determine  at  that  time  whether  to 


publish  a  final  rule  based  on  the  EEOC 
Guidelines. 

PART  60-60  [DELETED] 

47A.  41  CFR  Part  60-60  is  deleted. 

PART  60-250-AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
DISABLED  VETERANS  AND 
VETERANS  OF  THE  VIETNAM  ERA 

§60-250.2  [Reserved] 

48.  41  CFR  60-250.2  is  deleted,  and  the 
definitions  presently  contained  in  this 
section  have  been  written  into  41  CFR 
60-1.3.  The  section  number  (41  CFR  60- 
250.2)  is  reserved. 

49.  41  CFR  60-250.5  is  amended  to 
read  as  follows: 

§  60-250.5  Applicability  of  the  affirmative 
action  program  requirement. 

(a)  Within  120  days  of  the 
commencement  of  a  contract,  every 
Government  contractor  which  has  50  or 
more  employees  and  (1)  has  a  contract 
of  $50,000  or  more  or  (2)  has  one  or  more 
contracts  (at  least  one  of  which  is  at 
least  $10,000)  which  total  $50,000  or 
more  in  any  12  month  period  shall 
prepare  and  maintain  an  affirmative 
action  program  at  each  establishment 
which  shall  set  forth  the  contractor's 
policies,  practices  and  procedures  in 
accordance  with  §  60-250.S  of  this  part. 
This  program  may  be  integrated  into  or 
kept  separate  from  other  affirmative 
action  programs  of  the  contractor  w'hich 
OFCCP  requires  it  to  maintain  pursuant 
to  this  chapter.  Contractors  presently 
holding  Government  contracts  shall 
update  their  affirmative  action  programs 
within  120  days  of  the  effective  date  of 
this  part. 

(bj  The  affirmative  action  program 
shall  be  reviewed  and  updated  annually. 
If  there  are  any  significant  changes  in 
procedures,  rights  or  benefits  as  a  result 
of  the  annual  updating,  those  changes 
shall  be  communicated  to  employees 
and  applicants  for  employment. 

(c)  The  full  affirmative  action  program 
shall  be  available  to  any  employee  or 
applicant  for  employment  for  inspection 
upon  request.  The  location  and  hours 
during  which  the  program  may  be 
obtained  shall  be  posted  at  each 
establishment. 

(d)  The  contractor  shall  invite  all 
disabled  veterans  and  veterans  of  the 
Vietnam  era  who  wish  to  benefit  under 
the  affirmative  action  program  to 
identify  themselves  to  the  contractor. 
The  invitation  shall  state  that  the 
information  is  voluntarily  provided,  that 
it  will  be  kept  confidential,  that  refusal 
to  provide  it  will  not  subject  the 
applicant  or  employee  to  any  adverse 


treatment,  and  that  it  will  be  used  only 
in  accordance  with  the  Act,  and 
regulations  in  this  part.  If  an  applicant 
or  employee  so  identifies  himself  or 
herself,  the  contractor  should  also  seek 
the  advice  of  the  applicant  or  employee 
regarding  proper  placement  and 
appropriate  accommodation  (an 
acceptable  form  for  such  an  invitation  is 
set  forth  in  appendix  A  attached). 
Nothing  in  this  section  shall  preclude  an 
employee  from  informing  a  contractor  at 
a  future  time  of  his  or  her  desire  to 
benefit  from  this  program.  Nothing  in 
this  section  shall  relieve  a  contractor 
from  liability  for  discrimination  under 
the  Act. 

50.  41  CFR  60-250.7  is  amended  to 
read  as  follows: 

§  60-250.7  Determination  of  disability. 

Any  disabled  veteran  filing  a 
complaint  under  this  part  shall  submit 
documentation  from  the  Veterans 
Administration  or  military  service  from 
which  the  person  was  discharged  or 
released  which  indicates  the  disability. 
Such  documentation  shall  be  updated 
within  one  year  prior  to  filing  the 
complaint. 

§§  60-250.8  and  60-250.9  [Deleted] 

51.  41  CFR  60-250.8,  and  60-250.9  are 
deleted. 

§  60-250.21  (Redesignated  from  §  60- 
250.24] 

§  60-250.24  [Redesignated  as  §  60- 

250.21] 

52.  41  CFR  60-250.21,  60-250.22  and 
60-250.23  are  deleted.  41  CFR  60-250.24 
is  renumbered  41  CFR  60-250.21.  41  CFR 
60-250.25  is  renumbered  41  CFR  60- 
250.22  and  is  amended  to  read  as 
follows: 

§  60-250.22  Evaluations  by  the  OFCCP 
Assistant  Regional  Administrators. 

The  Assistant  Regional 
Administrators,  OFCCP,  shall  be 
primarily  responsible  for  undertaking 
compliance  reviews  and  investigations 
of  complaints  against  contractors  as 
may  be  necessary  to  assure  that  the 
purposes  of  the  Act  are  being  carried  out 
effectively. 

53.  41  CFR  60-250  26  is  renumbered  41 
CFR  60-250.23  and  is  amended  to  read 
as  follows: 

§  60-250.23  Complaint  procedures. 

(a)  Filing  complaints.  Complaints 
shall  be  filed  within  180  days  of  the 
alleged  violation  unless  the  time  for 
filing  is  extended  for  good  cause  shown. 

(b)  Where  to  file.  Complaints  may  be 
filed  with  the  OFCCP,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 

N.W.,  Washington,  D.C.  20210,  or  with 
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any  OFCCP  regional  or  area  office. 
Complaints  also  may  be  filed  with  the 
Veterans  Employment  Service  of  the 
Department  of  Labor.  Complaints  Filed 
with  the  Veterans  Employment  Service 
shall  be  referred  to  OFCCP  promptly  for 
investigation. 

(c)  Contents  of  complaints. 

Complaints  must  be  signed  by  the 
complainant  or  an  authorized 
representative  and  must  contain  the 
following  information:  (1)  name  and 
address  (including  telephone  number)  of 
the  complainant:  (2)  name  and  address 
of  the  contractor  who  committed  the 
alleged  violation;  (3)  a  description  of  the 
act  or  acts  considered  to  be  a  violation; 
(4)  a  statement  that  he/she  is  a  disabled 
or  Vietnam  era  veteran;  and  (5)  any 
other  pertinent  information  available 
which  will  assist  in  the  investigation 
and  resolution  of  the  complaint, 
including  the  name  of  any  known 
Federal  agency  with  which  the  employer 
has  contracted.  Complaints  alleging 
class-type  violations  which  do  not 
identify  the  alleged  discriminatee  or 
discriminatecs  will  be  accepted, 
provided  the  other  requirements  of  this 
paragraph  are  met.  Signed  third  parly 
complaints  which  do  not  identify  the 
complainant  will  be  accepted,  whether 
or  not  signed  by  the  authorized 
representative  provided  that  the  other 
information  required  by  this  paragraph 
is  included. 

(d)  Incomplete  information.  If  a 
complaint  contains  incomplete 
information.  OFCCP  shall  seek  the? 
needed  information  from  the 
complainant.  If  the  information  is  not 
furnished  within  80  days  of  the  date  of 
the  request,  the  case  may  be  closed. 

(e)  Investigations.  The  OFCCP  shall 
institute  a  prompt  investigation  of  each 
complaint,  and  shall  be  responsible  for 
developing  a  complete  case  record. 

(f)  Referral  to  contractor.  When  a 
complaint  is  filed  by  an  employee  of  a 
contractor  and  the  contractor  has  an 
applicable  internal  review  procedure, 
the  complaint  may  be  referred  to  the 
contractor  for  processing  under  that 
procedure  if  the  employee  gives  his/her 
consent.  The  contractor  shall  be 
informed  of  the  elements  of  the 
complaint  either  by  furnishing  a  copy  or 
a  sanitized  version.  The  complaint  and 
all  actions  taken  thereunder  shall  be 
kept  confidential  by  the  contractor.  If 
the  contractor  is  able  to  resolve  the 
complaint  to  the  satisfaction  of  the 
complainant  prior  to  the  OFCCP 
investigation,  the  contractor  shall  notify 
OFCCP  of  the  results  in  writing.  The 
case  will  be  closed  upon  verification 
with  the  complainant. 

(g)  Resolution  of  matters.  (1)  If  the 
complaint  investigation  shows  no 


violation  of  the  Act  or  regulations,  or  if 
the  matter  is  not  recommended  to  the 
Office  of  the  Solicitor  for  legal 
enforcement  proceedings,  the  matter 
shall  be  closed  and  the  complainant 
shall  be  so  notified. 

(2)  If  an  investigation  indicates  that 
the  contractor  has  not  complied  with  the 
requirements  of  the  Act,  efforts  shall  be 
made  to  secure  compliance  through 
concilation  and  persuasion  within  a 
reasonable  time.  Before  the  contractor 
or  subcontractor  can  be  found  to  be  in 
compliance,  it  must  make  a  specific 
commitment  in  accordance  with  the 
procedure  in  41  CFR  60-1.26. 

(3)  If  a  complaint  investigation  or 
compliance  review  indicates  a  violation 
cf  the  Act,  and  the  matter  has  not  been 
resolved  by  informal  means,  OFCCP 
may  refer  the  matter  in  accordance  with 
the  procedure  in  41  CFR  60-1 .29(a)  for 
consideration  of  any  action  authorized 
under  41  CFR  60-1.29.  After  a  matter 
arising  under  the  Act  is  referred  to  the 
Office  of  the  Solicitor,  the  provisions  of 
41  CFR  60-1.29  through  60-1.31  shall  be 
applicable  to  it  in  the  same  way  those 
provisions  apply  to  a  matter  arising 
under  Executive  Order  11246. 

§§  60-250.27—60-250.32  (Deleted! 

54.  41  CFR  60-250.27,  60-250.28,  60- 
250.29,  60-250.30,  60-250.31  and  60- 
250.32  are  deleted. 

55.  41  CFR  60-250.33  is  moved  to 
Subpart  C,  is  redesignated  41  CFR  60- 
250.30  and  is  amended  to  read  as 
follows: 

§  60-250.30  Responsibilities  of  the  Deputy 
Assistant  Secretary  for  Veterans'’ 
Employment. 

(a)  In  accordance  with  the  provisions 
of  38  U.S.C.  2002A,  the  Deputy  Assistant 
Secretary  for  Veterans’  Employment 
(CASVE)  has  responsibilities  in  all 
Department  of  Labor  employment 
programs  for  veterans.  The  DASVE  shall 
monitor  and  evaluate  the  mandatory  job 
listing  provisions  of  41  CFR  60-250.4  in 
the  regular  course  of  evaluations  of  state 
employment  service  offices  by  the 
Veterans  Employment  Service. 
Deficiencies  noted  by  the  employment 
service  shall  be  reported  through  the 
DASVE,  to  OFCCP.  OFCCP,  in 
coordination  with  the  DASVE,  will 
continue  to  review  the  mandatory  job 
listing  requirements  by  contractors  in 
the  course  of  regularly  scheduled 
compliance  reviews. 

(b)  Any  job  openings  listed  pursuant 
to  §  60-250.3,  which  requires  contractors 
to  list  their  job  openings  with  state 
employment  services  offices,  shall  be 
utilized  by  state  employment  security 
agencies  to  refer  qualified  disabled 


veterans  and  veterans  of  the  Vietnam 
era. 

(c)  The  local  offices  of  the  Federal- 
state  employment  service  shall  give 
priority  in  referral  cf  disabled  veterans 
and  veterans  of  the  Vietnam  era  to  such 
employment  openings  listed  by 
contractors  and  subcontractors  pursuant 
to  this  part. 

(d)  The  local  employment  office  staff 
will  contact  employers  to  solicit  job 
orders.  The  state  employment  service 
will  make  available  information 
pertinent  to  a  determination  of  whether 
the  contractor  is  in  compliance  with  the 
mandatory  listing  and  reporting 
requirements  of  the  affirmative  action 
clause. 

§§  6C-250.50  and  60-259.51  IDeteted] 

56.  41  CFR  60-250.50  and  60-250.51  are 
deleted. 

57.  41  CFR  60-250,52  is  redesignated 
41  CFR  60-250.31  and  is  amended  to 
read  as  follows: 

§60-250.31  Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  one  year  records 
regarding  complaints  and  actions  taken 
thereunder,  and  such  employment  or 
other  records  as  required  by  the  Director 
or  by  this  part  and  shall  furnish  such 
information  in  the  form  required  by  the 
Director  or  as  the  Director  deems 
necessary  for  the  administration  of  the 
Act. 

(b)  Failure  to  maintain  complete  and 
accurate  records  as  required  under  this 
section  or  failure  to  update  annually  the 
affirmative  action  program  as  required 
by  §  60-250.5(b)  constitutes 
noncompliance  with  the  contractor’s 
obligations  under  the  Act  and  is  a 
ground  for  the  imposition  of  appropriate 
sanctions. 

§§  60-250.53  and  60-250.54  [Deleted  I 

58.  41  CFR  60-250.53  and  60-250.54  are 
deleted. 

PART  741— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AMO  SUBCONTRACTORS  FOR 
HANDICAPPED  WORKERS 

59.  41  CFR  60-741.5  is  amended  to 
read  as  follows; 

§  50-741.5  Applicability  of  the  affirmative 
action  program  requirement. 

(a)  Within  120  days  of  the 
commencement  of  a  contract,  every 
Government  contractor  which  has  50  or 
more  employees  and  (1)  has  a  contract 
of  $50,000  or  more  or  (2)  has  one  or  more 
contracts  (at  least  one  of  which  exceeds 
$2,500)  which  total  $50,000  or  more  in 
any  12-month  period  shall  prepare  and 
maintain  an  affirmative  action  program 
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at  each  establishment  which  shall  set 
forth  the  contractor’s  policies,  practices 
and  procedures  in  accordance  with 
§  60-741.6  of  this  part.  This  program 
may  be  integrated  into  or  kept  separate 
from  other  affirmative  action  programs 
of  the  contractor  which  OFCCP  requires 
it  to  maintain  pursuant  to  this  chapter. 
Contractors  presently  holding 
Government  contracts  shall  update  their 
affirmative  action  programs  within  120 
days  of  the  effective  date  of  this  part. 

lb)  The  affirmative  action  progr  am 
shall  be  reviewed  and  updated  annually. 
If  there  are  any  significant  changes  in 
procedures,  rights  or  benefits  as  a  result 
of  the  annua!  updating,  those  changes 
shall  be  communicated  to  employees 
and  applicants  for  employment. 

(c) (1)  The  contractor  shall  invite  all 
applicants  and  employees  who  believe 
themselves  covered  by  the  Act  and  who 
wish  to  benefit  under  the  affirmative 
action  program  to  identify  themselves  to 
the  contractor.  The  invitation  shall  state 
that  the  information  is  voluntarily 
provided,  that  it  will  be  kept 
confidential,  that  refusal  to  provide  it 
will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment,  and 
that  it  will  be  used  only  in  accordance 
with  the  Act  and  the  regulations  in  this 
part.  If  an  applicant  or  employee  so 
identifies  himself  or  herself,  the 
contractor  should  also  seek  the  advice 
of  the  applicant  or  employee  regarding 
proper  placement  and  appropriate 
accommodation.  (An  acceptable  form 
for  such  an  invitation  is  set  forth  in 
Appendix  B  attached.) 

(2)  Nothing  in  this  section  shall 
preclude  an  employee  from  informing  a 
contractor  at  any  future  time  of  his  or 
her  desire  to  benefit  under  the  program. 

(3)  Nothing  in  this  section  shall  relieve 
a  contractor  of  its  obligation  to  take 
affirmative  action  with  respect  to  those 
applicants  or  employees  of  whose 
handicap  the  contractor  has  actual 
knowledge:  Provided.  That  the 
contractor  is  not  obligated  to  search  the 
medical  files  of  any  applicant  or 
employee  to  determine  the  existence  of 
a  handicap. 

(4)  Nothing  in  this  section  shall  relieve 
a  contractor  from  liability  for 
discrimination  under  the  Act. 

(d)  The  full  affirmative  action  program 
shail  be  available  to  any  employee  or 
applicant  for  employment  for  inspection 
upon  request.  The  location  and  hours 
during  which  the  program  may  be 
obtained  shall  be  posted  at  each 
establishment. 

§60-741.2  [Deleted] 

60.  41  CFR  60-741.2  is  deleted,  and  the 
definitions  presently  contained  in  this 
section  have  been  written  into  41  CFR 


60-1.3.  The  section  number  (41  CFR  60- 
741.2)  is  reserved. 

§60-741.9  [Deleted] 

61. 41  CFR  60-741.9  is  deleted. 

§  60-741.21  [Redesignated  from  §  60- 
741.24] 

§  60-741.24  [Redesignated  from  §  60- 
741.21] 

62.  41  CFR  60-741.21,  60-741.22  and 
60-741.23  are  deleted.  41  CFR  60-741.24 
is  renumbered  41  CFR  60-741.21. 41  CFR 
60-741.25  is  renumbered  41  CFR  60- 
741.22  and  is  amended  to  read  as 
follows: 

§  60-74 1 .22  Evaluations  by  the  OFCCP 
Assistant  Regiona!  Administrator. 

The  Assistant  Regional 
Administrators,  OFCCP,  shall  be 
primarily  responsible  for  undertaking 
such  investigations  of  complaints 
against  contractors  and  conducting 
compliance  reviews  as  may  be 
necessary  to  assure  that  the  purposes  of 
the  Act  are  being  carried  out  effectively. 

63.  41  CFR  60-741.26  is  renumbered  41 
CFR  66-741.23  and  is  amended  to  read 
as  follows: 

§  60-74 1.23  Complaint  procedures. 

(a)  Filing  complaints.  Complaints 
shall  be  filed  within  180  days  of  the 
alleged  violation  unless  the  time  for 
filing  is  extended  for  good  cause  shown. 

(b)  Where  to  file.  Complaints  may  be 
filed  with  the  OFCCP,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.,  20210, 
or  with  any  OFCCP  regional  or  area 
office. 

(c)  Contents  of  complaints. 

Complaints  must  be  signed  by  the 
complainant  or  an  authorized 
representative  and  must  contain  the 
following  information:  (1)  Name  and 
address  (including  telephone  number)  of 
the  complainant;  (2)  name  and  address 
of  the  contractor  who  committed  the 
alleged  violation:  (3)  a  description  of  the 
act  or  acts  considered  to  be  a  violation; 

(4)  a  statement  that  the  individual  is 
handicapped,  has  a  history  of  a 
handicap,  has  documentation  of 
impairment,  or  was  regarded  by  the 
contractor  as  having  an  impairment;  and 

(5)  any  other  pertinent  information 
available  which  will  assist  in  the 
investigation  and  resolution  of  the 
complaint,  including  the  name  of  any 
known  Federal  agency  with  which  the 
employer  has  contracted.  Complaints 
alleging  class-type  violations  which  do 
not  identify  the  alleged  discriminatee  or 
discriminatees  will  be  accepted, 
provided  the  other  i  equipments  of  this 
paragraph  are  met.  Signed  third  party 
complaints  wrhich  do  not  identify  the 
complainant  will  be  accepted,  whether 


or  not  signed  by  the  authorized 
representative  provided  that  the  other 
information  required  by  this  paragraph 
is  included. 

(d)  Incomplete  information.  If  a 
complaint  contains  incomplete 
information.  OFCCP  shall  seek  the 
needed  information  from  the 
complainant.  If  the  information  is  not 
furnished  within  60  days  of  the  date  of 
the  request,  the  case  may  be  closed. 

(e)  Investigations.  The  OFCCP  shall 
institute  a  prompt  investigation  of  each 
complaint,  and  shall  be  responsible  for 
developing  a  complete  case  record. 

(f)  Referral  to  contractor.  When  a 
complaint  is  filed  by  an  employee  of  a 
contractor  and  the  contractor  has  an 
applicable  internal  review  procedure, 
the  complaint  may  be  referred  to  the 
contractor  for  processing  under  that 
prodecure  if  the  employee  gives  his/her 
consent.  The  contractor  shall  be 
informed  of  the  elements  of  the 
complaint  either  by  furnishing  a  copy  or 
a  sanitized  version.  The  complaint  and 
all  actions  taken  thereunder  shall  be 
kept  confidential  by  the  contractor.  If 
the  contractor  is  able  to  resolve  the 
complaint  to  the  satisfaction  of  the 
complainant  prior  to  the  OFCCP 
investigation,  the  contractor  shall  notify 
OFCCP  of  the  results  in  writing.  The 
case  will  be  closed  upon  verification 
with  the  complainant. 

(g)  Resolution  of  matters.  (1)  If  the 
complaint  investigation  shows  no 
violation  of  the  Act  or  regulations  in  this 
part,  or  if  the  matter  is  not  referred  to 
the  Office  of  the  Solicitor  for 
consideration  of  legal  enforcement 
proceedings,  the  matter  shall  be  closed 
and  the  complainant  shall  be  so  notified. 

(2)  If  an  investigation  indicates  that 
the  contractor  has  not  complied  with  the 
requirements  of  the  Act,  efforts  shall  be 
made  to  secure  compliance  through 
conciliation  and  persuasion  within  a 
reasonable  time.  Before  the  contractor 
or  subcontractor  can  be  found  to  be  in 
compliance,  it  must  make  a  specific 
commitment  in  accordance  with  the 
procedure  in  41  CFR  60-1.26. 

(3)  When  a  complaint  investigation  or 
compliance  review  indicates  a  violation 
of  the  Act,  and  the  matter  has  not  been 
resolved  by  informal  means,  OFCCP 
may  refer  the  matter  in  accordance  with 
the  procedure  in  41  CFR  60-1.29(a)  for 
consideiation  of  any  action  authorized 
under  41  CFR  60-1.29.  After  a  matter 
arising  under  the  Act  is  referred  to  the 
Office  of  the  Solicitor,  the  provisions  of 
41  CFR  60-1.29  through  60-1.31  shall  be 
applicable  to  it  in  the  same  way  those 
provisions  apply  to  a  matter  arising 
under  Executive  Order  11246. 
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§§60-741.27—60-741.32  [Deleted] 

64.  41  CFR  60-741.27,  60-741.28,  60- 
741.29,  60-741.30,  60-741.31  and  60- 
741.32  are  deleted. 

§§  60-741.50  and  60-741.51  [Deleted] 

65.  41  CFR  60-  741.50  and  60-741.51  are 
deleted. 

66.  41  CFR  60-741.52  is  redesignated 
41  CFR  60-741.30,  and  is  amended  to 
read  as  follows: 

§  6Q-74 1.30  Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  one  year  records 
regarding  complaints  and  actions  taken 
thereunder,  and  such  employment  or 
other  records  as  required  by  the  Director 
or  by  this  part  and  shall  furnish  such 
information  in  the  form  required  by  the 
Director  or  as  the  Director  deems 
necessary  for  the  administration  of  the 
Act. 

(b)  Failure  to  maintain  complete  and 
accurate  records  as  required  under  this 
section  or  failure  to  update  annually  the 
affirmative  action  program  as  required 
by  §  60-741. 5(b)  constitutes 
noncompliance  with  the  contrator's 
obligations  under  the  Act  and  is  a 
ground  for  the  imposition  of  appropriate 
sanctions. 

§§60-741.53  and  60-741.54  [DefeiedI 

67.  41  CFR  60-741.53  and  60-741.54  are 
deleted. 

Authority:  E.0. 11246  (30  FR  12319)  as 
amended  by  E.Q.  11375  and  12086;  sec.  503, 
Pub.  L.  93-1112,  87  Stat.  393  (20  U.S.C  793),  as 
amended  by  sec.  Ill,  Pub.  L.  93-51G,  88  Stat. 
1619  (29  U.S.C.  706)  and  Executive  Order 
11758;  sec.  503[a),  Pub.  L.  92-540,  86  Stat.  1097 
(38  U.S.C.  2012),  as  amended  by  Sec.  402,  Pub. 
L.  93-508,  88  Stat.  1593  (38  U.S.C.  2012). 
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